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BUI LDING AND LOAN : Board of directors may s e t up 

"participa t i ng reserve fund" if permitted 
by by- laws . Shares mus t be distributed 
.I?_ro rata. 

September 21, 1938 

Honorable J . w. McCammon 
Supervisor. Bureau of 
Buil ding and Loan Supervision 
Jefferson City, Missouri 

Dear Mr. McCammonz 

This department is in receipt of your request 
for an off icial opinion which r eads as tollowsa 

"I will greatly appreciate . at your 
earliest convenience, formal advice 
concerning procedure in connection 
with a building and loan rehabilitat ion 
proposition which now confronts me in 
Kansas City. It is my policy whenever 
possible to avoid r e ceivershi ps and the 
subject association. the Anchor Savings 
and Loan Association, whose place of 
business is 921 Walnut Street, Kansas 
Cit y , is in need of some type of re­
organization. We 10 uld like to segregate 
the assets and obtai n federal insurance . 
The particular point upon which we seek 
your advice is the method by whiCh such 
s~gregation should be brought about. 

"I am attaChing hereto a copy of amend­
ment to their by- laws known as Article 
IX, Section 1 . Does this amendment meet 
the requirements of Section 5593, Laws 
of Missouri , 1935 , Page 201 , and does 
the Board of directors, with permis sion 
of the supervisor, have t h e authority 
to segregate t his association and estab­
lish a 'participating reserve' fund ?" 
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Section 5593, Laws of Mis souri, 1935, page 201 
provides in part as follows: 

" ****** 
And any bui l ding and l oan associ-

ation shall have the power to provide 
in its by- laws for the creation and 
establishment from time to time of a 
' participating reserve fUnd,' in whiah 
may be placed any or all r eal estate 
owned by the association and any l oans 
and/or other assets of doubtful value , 
the same to be selected by the board of 
di re ctors, the book value of the assets 
in said reserve fund to be apportioned 
pro rata 1n redu ction of the book value 
of t he stock of the association then out­
standing, subject to the approval ot the 
supervisor of building and l oan associations. 
Suah reserve fUnd shall be and remain a 
seperate ( separate) fund from the other 
assets of t he associ ation t0 be 11quidated 
and shall be represent ed by a class ot 
stock to be known as ' part icipating re­
serve shares' of the association to be 
issued to those stockhol ders of the 
as sociation pro rat a , ~he book value of 
whose stock has been redu ced b y the 
creation of suCh r e s erve fund. In the 
liquidation of said re s erve fund all the 
proceeds from the sale ot said r eal estate 
or collection or liquidation of said l oans 
or other assets shall be paid to the holders 
of s aid participating r eserve shares, at 
such times as the board of directors shall 
determine . All losses , if any , that may 
occur in said reserve fund shall be absorb­
ed by the holders of said participating 
reserve share s . The association~ if so 
provided by by-law., may transfer and/or 
convey title to the assets in said res erve 
fund, or any part thereof, to t hree trustees 
selected by the board of directOB, who may 
be officers of t he assocation, under a trust 

\"' 
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agreement defining t h e powers and 
duties of the trustees , who may issue 
' participating r eserve certificates,• 
instead of· 'participating reserve 
shares ,• to said stockholders entitled 
thereto, as provided above, giving all 
the rights and subject t o all the 
liabilities herein provided as to 'partici­
pating reserve shares .• And upon the 
surrender to the association of the out­
standing stock in the hands of a member 
of suCh a s sociation there shall be issued 
to such member new atook certificates of 
the association evidencing the reduced 
value of the stock surrendered, and in 
addition to such new stock cer tif'ioates 
the reserve shares or reserve certi£icates 
to which such member is entitled, as above 
provided. Such reserve ahar es or reserve 
certificates issued to a borrowing member 
who had his stock up as collateral for a 
loan shall be pledged as additional 
collateral for such loan, and the borrowing 
member shall continue t o make installment 
payments on his loan, as provided in t h e 
note or bond and deed of trust securing 
said loan, and upon payment of the loan in 
full the direct ors may apply as a credit 
on the loan the th en value of the reserve 
shares as determined by the boar d of 
dire ctors , after taking into consideration 
any est~ated losses sustained in such 
reserve fund . In making reports and state­
ments to the supervisory department of' t he 
state, the value of such a reserve fund 
undistributed shal l be included as a part 
of the assets of' the association and be 
class ified as ' parti cipating reserve £und.' 
Provided, however, that any building and 
loan association may in the discr etion of 
the board of directors create more than one 
such participating r eserve rllnd under the 
provisions of this act. And any buil ding 
and loan association may in the sale of ita 
real estate take stock in the association 
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in payment of t he pur chase price or 
any part t hereof . at such price and 
upon such terms and condi tion s as the 
board of directors by r esolution may 
approve. " 

The amendment wh ich is attached to your r equest 
and wh ich 1 s to be construed, pr ovides that the board of 
directors of the Anchor Savi ngs and Loan Associa tion may 
create and establish f rom time to time a "participating 
reserve fund"and t hen f ollows the wording of the statute 
except that the amendment does not provide that the 
shares shall be issued to t he stockhol ders pro r ata, aa 
is required by the statute , 

In an opinion render ed t o you on June 3 , 1937, 
this department held that Section 5593, supra, provided 
for a segregation of as uets of an a s sociat ion without 
the necessity of a temporary receiver ship or court pro­
ceeding. The opini on did not take up the question of 
who had the power to create and establiah the "partici­
pating reserve fund ." 

The primar y differ ence between ordinary corpo­
rations and building and loan as sociations 1n regard t o 
their management is t hat control vested in t he of ficers 
of ordLnary corporations is pl a ced under the building 
and l oan scheme in t h e board of dire ct ors . Sundheim 
on Building and Loan Associations ~ page 96 , paragraph 98 . 

"The management of a buildi ng and loan associ ation 
1a generally intrusted , and r ightfUlly so, to a board of 
directors , * * *" 9 Cor pus Jur is , 928 . 

As was said in Home Building and Loan Association 
v. Bar rett , 160 Mo . App . 164 , 141 S . \i . 723: 

"The off icer s and di r ectors of a 
building and l oan association are 
possessed of sueh powers as are 
granted by statut e , charter and 
by- l av1s and su ch as are not incon­
sistent therewith • which are neces­
s ary to the dischar ge of their 
several offi cea, i:· * * .;~ n 
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Ther efore , when t h e statute says building and 
l oan association s shall have the power to provi de for the 
creation of a • participati ng reserve fUnd," t he r i ght t o 
set up such fund is placed in t he board of dir ectors. and 
the amendment 1n question, since it provides f or such con­
trol, is l egal and proper . 

However , as pointed out above , t he statute pro­
vides that the shares mus t R,e i ssued to the s tockholdera 
pro r ata whi ch provision is~!ncluded in the by-laws . It 
is a well f ounded principle of building and loan law t hat 
t he by-laws must conform to the statutes. 9 Corpus Juris 
925; Coll i ns v . Cobe, 66 N. E . 1079 . Therefore , before 
approving any plan f or segregation of t he assets or the 
AnChor Sa vings and Loan Association we woul d advise t hat 
thi s pr ovision be made a part t he r eof . In al l oth er 
respects, Articl e IX, s e ction 1 of the By- Laws of t he 
Anchor Sa vill8S and Loan As sociation mee t s the requirements 
of Section 5593 , Laws of Mi ssouri , 1935 , page 201 . 

C0N~LUSIOI1 

I t is , therefore , the opi nion of t his depart ment 
that t he board of directors may provi de f or t he "partici­
pating r es er ve fund" under author ity of Section 5593 , Laws 
of Mi s sour i , 1 935, page 201, i f t hel'e i s a by-law of the 
association all owing such act ion. However, the sh&res 
repres enting such fund mus t be i ssued to the s t ockholders 
pro rata. 

Re spectfully submit ted , 

A:1THuR 0 1 K£1SFE 
As sistant Attorney Gener al 

APPROVED: 

J . ~. 1'AYLvr\ 
(Acting) Attorney General 

AO: DA 


