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-CRIMIN~ LAW: Ju•tl~e Courts have no J~i•eiotion to -sentence 
deten,ants on graded felonies, but Prosecuting 
Atto~ey may file a lesser charge on his own , 
infor.mation and belief. 

August 1'1, 1938 

Honorable G. Logan J!arr 
Prosecuting Attorney 
l.:or gen County 
Versailles. I:.issouri 

Dear Sir : 

This is to acknowledge r ecei pt of your re uest 
for an opinion under date of August 13, 19381 which ia 
as follows: 

"The justice or t he peace has been 
making affidavits chargi ng defendants 
with f elonies in driving oars while 
i ntoxicat ed or writing bogus check 
with no money in the bank. This 
enables a warrant to be issued , and 
served , and t he party held in custody 
until the oase can be heard on a 
preliminary hearing. At those hearings 
in which I am generally present, t he 
defendant waives t he same and desires 
t o plead guilty and either pay a tine 
or go to jail. It has been my 
practice to f ile a misdemeanor informa­
tion cutting the original f elony charge 
down t o a misdemeanor by just ignoring 
t he affidavit , and fixing a punishment 
ot either a tine or jail sentence . In 
this way the matter is disposed of and 
t he docket of the cira1it clerk is not 
cluttered up . any ot these parties 
are non-resident traveling salesmen or 
t ou.rists who must be on their way from 
~organ County. For i nstance , it a party 
i s charged w1 'th driving a car while in­
toxicated, and t he preliminary hearing 
is waived and the party desires to plead 
guilty, I ~ile an 1n~ormat1on, charging 
the party with driving a ear while in-

, 



Honorable G. Logan Marr - 2 - August 17, 1938 

toxica ted, i n the justice court and 
the punishment ia generallT $25.00 tine 
and the costs and six months in jail, 
with the understanding that if the t i ne 
and oosts are paid , the justice will 
grant a stay of execution for six months, 
provided they enter into a personal 
r ecognizance t or six months to guarantee 
their appearance . Many of them are non­
re~idents and we never see them agai n . 
These crimes are graduated otfenses in 
v;hich the punishm~nt mi ght be anything 
trom a tine up to a prison sentence. 

"The circuit court meets here only three 
times a year and i t is a very conveni ent 
way to di spose of much criminal business. 
9~en I f ile an i nformation char ging a 
defendant with driving while intoxicated, 
i n a justice court, and t hey plead guilty 
and are punished, their dr iver ' s l icense 
are revoked . For that reason t he question 
has been raised whether e.s prose cuting 
attorney , I can ignore t he affi davit, and 
on my ow.n information and belief t ile an 
information cha r ging the defendant with 
a misdemeanor so t he justice of t he peace 
can handle t he case , and t hereby reducing 
t he cha r ge rro~ a fel ony to a misdemeanor 
1n puniahment . I would l i ke to have an 
opinion on this procedure. " 

Section 3504, R. s . l o . 1929 , reads as follows: 

" * * * ~ verif ication ~ !h! prosecut ­
ing a ttorney may .1?_! upon information ~ 
belief. * * *" 

Section 3~6, R. s . Ao. 1~29 , reads as follows: 

"}~11 proceedings upon the tria l ot mis­
demeanors before justices or the peace 
shall be governed by the practice in · 
criminal cases i n courts of record , so 
tar as t he same may be applicable , and in 
respect to which no provision is made by 
s t a tute." 
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Section 3415 , R. s . ~o . 1929 , reads a s follows: 

" * * * and whenever the prosecut ing 
attorney has knowl edge , information 
or belie f t hat an offense has been 
commi t ted , cognizabl e by a just i ce of 
the peace i n his count y, or shall be 
informed thereof by compl aint made and . 
deliver ed to him as afores ai d , he shall 
forthwith f ile an information with a 
j ustice having jurisdiction of the 
of tense , founded upon or accompanied b7 
such complaint.n 

Under t he above section•, the pros ecuting attorney 
can tile an i nf ormation i n t he justice court upon hi s own 
information a.nd beli e f . 

In the case of State v . Hansber ger, 106 Lo . 135, 
1. c . 145 , the court i n hol di ng that a pr osecuting a ttorney 
may file an information in the justice court upon his own 
information and beli ef , sai d : 

"I f t he pr osecuti ng attorney must have 
act ua l kno··;l edge ot t he commi ssion of 
an offense bef or e he cun f i l e an i nforma­
tion , he would necessarily be a competent 
w1 tness , a.nd we would thus i naugurat e 
t he pra9tice of the s ame person pref erring 
t he charge as an offi cer and then going 
on the witnes s s t and t o prove i t . Thi s 
i s another pr actice t hat would and could 
not be tolerat ed for a moment . Experience 
pr oves t hat t he l e s s actua l knowledge of 
an offense t he pros ecut i ng attorney has , 
t he mor e he i s di spos ed to be impartial, 
and stand indi ff erent bet ween t he accused 
and t he state, and t he mor e he personally 
knows about t he crime , t he mor e he is dis­
posed to inject into t he pr osecution his 
per sonality, his feelings and hi s spite. " 

Al so. i n the same case, the court sai d : 
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"It is not imperative on the prosecut­
ing attorney to f i le an information on 
t he mere filing of a compl aint with h1m 
by one having knowledge that an offense 
has been committed , but in such case , 
as in others , he shoul d have knowledge , 
that i s , be reasonabl y convinced, not 
only that an offense has been commi tted , 
b11t t hat t he accused committed it. " 

In t he ease of State v . Crider, 1e• Mo. App. ??, 
1. c. 80, t he court said: 

"Appellant a lso challenges the i nforma­
tion because, as he says , it is ' not 
based upon t he knowl edge , information 
or belief of t he pr osecuting att orney as 
contemplated by i aw.• But the statute 
does not r equir e that t he source of the 
prosecuti ng a t torney ' s i nformation be 
made to appear . (Sec . 4g6e , Rev . St at . 
1909). The i nformation i s not f aulty on 
this ground . (See State v . ~ansberger , 
106 Mo. 146 , 17 3. w. 290 .) " 

I n the case of Stat e v . Rotter , 193 Uo . App. 110. 
l. c. 113 , the court said: 

/ 

l 
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1 
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"It is argued t he court should have 
quashed the information on defendant ' s 
motion, for the reason i t failed to 
disclose that it was founded upon the 
affi davit of defendant's wife, the 
prosecuting witne~s. and is not verified 
by her; but obviously this argument is 
without me·rit , for it appears the 
prosecuting attorney verif i ed t he informa­
tion under his oath i n accordance with 
t he sta tute . It is true Li llian Rotter, 
defendant ' s wife , l odged an affi davit 
with t he proseauting att orney . charging 
defendant vd th t he off ense of 'vife ' 
abandonment , and it i3 true , t oo, that 
t his affi davit is not mentioned in the 
1nformat1o~. But be t hat as it may , 
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the information i s !n a l l respects suffi ­
cient, in t hat its verif ica tion conforms 
to the statute. 

"The statute ( sect ion· 5057, R. s . 1909 ) 
provides : 

" ' All inf ormations shall be signed by the 
prosecuting a ttorney and be veri f ied by 
his oath or by the oath of some person 
competent to testify a s a witne ss in the 
ease , or be supported by the aff i davit of 
such person, which shall be f iled Witb 
the information; the verification by the 
proseouting a ttorney may be upon informa­
tion and belief. ' 

* * * * * 
"The only purpose of t he statutes in re­
quir ing t he information to ' e supported 
by af f i davit of some persons other than 
t he prosecuti~ a ttorney is to afford a 
guar~nty of t he good f aith of the prosecu­
tion. The affi davit, when f iled , it is 
sa i d , i s not par cel of t he inf ormation, 
but i s separ a t e and apart from i t , or in 
addition t hereto . (See St ate v . Brown , 
181 l~o. 192 , 79 s . ·¥. 1111 . ) Mani festly , 
after the affi davit of t he prosecuti ng 
witness was lodged with the prosecuting 
attorney as a guaranty of good faith of 
the prosecution , it was competent f or him 
to disregar d it further and proceed to in­
form against defendant through t he off ice 
of an information signed and veri f ied by 
himsel f as prosecuting attorney accordi ng to 
his inf ormation and belief. " 

Section 5057, ~. s . ~o . 1909, mentioned i n t he above 
case , i s now Section 3504 , a. s. ~o . 1929. 

Section 4471 , R. s . ~o . 1929, reads as follows : 
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"The term ' felony ,' when used in this 
or any other s tatute , shall be con­
strued t o mean any offense f or which 
the offe~der , on conviction , shall be 
liable by l aw t o be punishe~ with ~eath 
or i mprisonment in t he penitentiary , and 
no other . " 

Jus t ice s of t he peace have no Jurisdi ction t o i mpose 
sentences on an information fi l ed i n t he jus t i ce court upon 
a graded re~ony , in view or Section 4471, supra. 

In the case or State v. Brown, 267 s . ·v. 864, the 
court in hol ding gr aded felonies were felontes upon which 
the county Jail sentence would be i mposed , said : 

11Detendant was convicted in t he cir-
cuit court of the city of St . Louis 
of t he cri me of carrying concealed 
weapons , and was sentenced upon the 
verdict of t he jury t o imprisonment in 
t he ·workhouse of se.i d city for six 
months . Hi s appeal was properly lodged 
here , f or t he reason that t he crime for 
which he was convicted , as defined by 
section 3275 , h . s . 1919 , is punishable by 
i mprisonment i n t he penitentiary , and is 
therefore a fe lony. Section 3712, R. s. 
1919. " 

Appeals f rom sentence• imposed in graded fe lonies, 
under the ease of Stat e v . Brown, on account or their being 
cons i dered as felonies only , must be appealed to the supreme 
court or the s t at e from the circuit court, and not to the 
court of appeals. Justice court s have jurisdicti on in 
imposing sentences upon misdemeanors only , and not graded 
felonies . The prosecuting attorney can only f ile an informa­
tion on a misdemeanor in t he justice court , and not upon 
graded felonies ~ 

In your request you state tha t you have fi led in­
formations i n the justice court chargi ng the defendants with 
driving while intoxicated , and when they plead guilty they 
are puniabed by having their driver' s license revoked in 
addition t o t he payment of a fine and jail sentence. Under 
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the aboTe authorities , it would be impossible to file an 
information in the justice court on the char ee of driving 
while intoxi cat ed or dr .... :in,:. n cheek upon a bank in which 
the defendant a id not h~ve au account , but , as stated in 
your request, it \~uld be proper t o f ile ari information 
on a misdemeanor only, such as careless driving or draw­
ing a cheek with intent t o defraud. 

Section 18, Sessi on Laws 193'1 , p~e 377, reads as 
follows: 

"The cOII:missioner shall forthvli th 
r evoke t he l icense of any operator, 
regist ered operator or chauffeur upon 
receivine a r ecord of such oper ator ' s, 
r egist ered ope r ator's or chauffeur 's 
conviction of any of the following 
offenses , when such conviction he.s 
become final: 

"1 . Lanslo.ughter {or negligent homi ci de) 
result i nJ f rom t he oper ation of a motor 
vehicle ; 

"2 . J r i vin~ u l otor vehicl e while under 
t he inf luence of intoxicat ing l i quor or 
a. narC?otic drug ; 

"3 . An~· felony i n t he commission of which 
a ~otor vehicle is used . " 

Section ??83 , !{ . B. ·.o . 1929 , part..gre.ph (g ), reada 
as follows: 

".Jrivine in intoxicat ed condition: 
No person shall operat e ~ Lotor vehi cle 
while i n ru1 intoxicat ed condition , or 
when u.,1der t he i.afluence of drugs . " 

Jection 7786, R. s. ! o. l92g• paragr aph ( c ) , reada 
as f ollows : 

" Any person who violates parasr aph (a ) 
of se ction 7781 , paragraph ( a ) ot sec­
tion 7782 or paragraph {t) or (g ) of 
section 7783 shall be deamed guilty ot 
a felony and on convicti on t hereof shall 
be pu~ished by impri sonment in the pen.i-
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tentiary for a term not exceeding 
five years or by confinement in the 
county jail for a term not exceeding 
one year, or by a tine not exceeding 
one hundred dollars ( 100. 00 ) or by 
both such tine and imprisonment . " 

Under these sections i n reference to driving lvbile 
i ntoxicated, the charge is specifically classified as a 
felony , and a justice of t he pe ace wou~d have no jurisdiotioa 
to sentence or tine a defendant on such a char ge . 

CQNCLUSION 

In view of the above authorities 2 it is the 
opinion or this depar~ment that an infor mation on a misdemeanor 
can be filed in t he justice court by t he pr osecuting attorney 
on his own i nformat ion and belief. Under t he ruling in the 
c.ase ot State v. Rodder, supra, he , in his discretion , may 
ignore the compl aint or affidavit f iled on a felony charge in 
t he justice court and on hi s own information and belief tile 
a misdemeaaor information on a charge of a lesser degree which 
is included 1n the felony charge.. It is a lso t he opinion ot 
this departm•nt that an information on a misdemeanor must be 
filed before t he· j11StiOC of the peace WOUld have jurisdiction 
to assess a punishmen t on a lesser charge included in the atti­
davit or complaint previously filed on the felony charge. 
Under no circumstances can a justice of t he peace a ssess 
punishment on a plea ot guilty to the complaint or illegal in­
formation tiled on a graded felony. The prosecuting attorney 
can ignor-e the aft1dav1 t or he may re17 upon the aftidavi' tor 
his own information and belief in filillS the in~ormation on the 
misdemeanor in the justice court. 
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It is also the opinion of this depart ment that 
it is mandatory to r evoke a dr1Yer's license for the 
oommieaion of acta set out in Section 18, Sessions Lawa 
193,, but under Section 17 a driyer's l icense m!l be r e­
Yoked by the commissioner of motor vehiolea tor some other 
YiQlatione upon recommendation of the justice ot the 
peace. 

\i. J . BURKE 
Assistant Attorney General 

.J . E. TAYLOR 
(Acting) Attorney General 
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