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'~<'ISH AND GAME : Connnercial fishir. g; in the Osage 

Ri ver at points formed by the Lake 
of the Ozarks . 

Mr. G. Logan Marr, 
Pr osecuting At torney, 
Morgan County, 
Versailles, Mi ssouri. 

Dear Sirs 

June 301 1938 
.. . ·. 

This is in reply to yours of June 23 requesting an 
official opinion from this department based upon the follow
ing letter: 

"The Bagnell Dam bas backed the water 
from the Osage Ri ver into the Bi g and 
L!tt le Gravois Creeks , and t he Bi g and 
Little Buffalo Creeks in Morgan County, 
Mo, la.r ge distances from the original 
mouth where t he se streams did empty 
into the Osage river. 

I want an opinion as t o whether these 
original non-navigable fresh water 
streams are part of the Osage River 
from their originals mouths to the 
660 contour line; that is the pl a ce 
where these creeks have been flooded 
with the back water, forming the Lake 
of the Ozarka . This 660 contour 
varies, and there has been a drop, to 
as high aa 22 f eet below the 660 foot 
contour line; so that the back wat er 
fluctuates in t hese streams to a great 
extent. 

By virtue of section 8273 of the 1929 
statutes of Missouri, c ommercial fisher
men wi th hoop nets and trammel nets of 
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a 2 inch mesh has invaded these streams 
from the mouths of t hese streams on up. 
They catch rough fish for the market. 
Their trammel nets often rea ch nearly 
acr oss these fresh water creeks . These 
fishermen always in so far as we can 
loam, return to the water all game fish 
caught in these nets. Right now the 
L1 ttle Buffalo creek is infested w1 th 
the nets and hoop nets . These commer
cial fishermen contend that these arms 
of the Lake of the Ozarka are part of 
the Osage river, and is the Osage river, 
and t hey can use these nets by virtue 
of section 82?3. These parties contend 
that t hese creeks now are navigable, 
and are considered a part of the Osage 
river by the reason of the ruling of 
the \Yar De_partment and the Bureau of 
Navigation of t he Fed~ral GovernmentJ 
that the Federal government has assumed 
jurisdiction of the creeks as being a 
part of t he Osage r iver. I am not vouch
ing for the truth of t hese statements . 

I have quite a f ew complaints from resi
dents around Stover, Mo. , against t he 
commercial fishermen. These complaints 
state that 'thi s illegal fishing wi t h 
these nets has ruined the fi shing for 
game fish 1n the Little Buffalo Creek. 
If t hese creeks are not parts of the 
Osage river, then it wou1d seem t hat 
the use of t hese nets for commerc~al 
f'1ah1ng would be illegal . These fi sh 
are not caught f or their own consumption 
or tabl e use . • 

Your request particularly goes to t he question of 
the rights of the publio to fish upon that part of the 
Osage River whi ch backed up into the various creeks entering 
sai d river when t he Lake of the Ozarks was for.med . Under 
Section 41 at page 28 of Titl e 33 of t he United St ates Code 
Annotated enti tled "Navigation and Navigable Waters"., w~ 
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~1nd tha t the navigable part of the Osage River is set out 
as follows a 

"The Osage R1 ver in the State of Mis
souri above the point where the south 
line of sections 15 and 16 in township 
40 north, of range 22 weat, of' the 
fi:fth principal meridian, and in the 
county of Benton~ State of Missouri, 
crosses said river, is declared not 
to be a navigable stream, and ,shall be 
so treated by the Secret~ pf War and 
by all other authorities . " 

Section 82'73 , R. s . Mo. '1929 provides as follows: 

"The use of seines, hoop nets and 
trammel n ets 1 is hereby perm1 tted, 
in t he hasaissipp1, Missouri and 
Osage rivera, dur ing the montha of' 
January, February, ~mrch, June, July, 
August, September, Oetober, November 
and December of' each year, with seines 
and nets • the mesh of' which ahaJ.l not 
be leas than two inches squareJ * * *" 

From t his section the above named fishing articles may be 
used in t he Osage River during the months sta ted t herein. 

In our research upon this matter we find that the 
fishing privileges , whatever they may be, extend to the 
general public and do not distinguish commercial fishermen 
f r om any other parties Who desir e to fish and, t herefore, 
t his opinion will apply to the public in gener a l who desire 
to fish . 

The rights of t h e general public to ~ish in navigable 
waters are set out 1n 26 Corpus Juris. page 602, Sections 
17 and 18 which are as ~allows : 

"Fishing impli es a reasonable use of 
the waters and shore line of navigable 
streams, and as a general rule all the 
members of' the public have a common 
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and general right of .fishing in pub-
lic waters , such as the sea and other 
navigable or tidal waters , and no pri
vate person can claim an exc~usive 
right to .fish 1n any portion ot such 
watera, except in so .far aa he bas 
a cquired such right by gr~t or pre
scription. This rule applies notwith
standing the title to the bed of auah 
a stream is in the riparian owner, and 
notwithstanding his ownership o.f the 
abutting upland carries w1 th it the 
right o.f access to deep water . It has 
been held that the right o.f fishing is 
incident to the r ight of naVigation. 
The right o.f .fishing on the high seas , 
without the terri tonal limi ta o.f any 
state , is a right common to all ~d, 
and cannot be granted or r estricted by 
any particular nation. 

It is generally h eld tha t , in the absence 
of a special l egislative grant , tbe right 
of t1ah1ng in large fresh water lakes 
and ponds ia a public rigbtJ and under 
some statutes and colonial ordinances the 
right to take .fish f'rcm a great pond ot 
more than a specified area is a public 
right which every inhabitant who can ob
tain access to the pond without tres
pass may exercise ao long aa he does not 
interfere with the reaaonable exercise 
by others ot t hese and like rights 1n 
the pond, and complies w1 th any rules 
established by the legislature or under 
ita authority. But ·t he right o.f fishing 
1n such ponds may be a ppropriated by the 
legislature or by local governments,. such 
as towns, acting under ita authori tyJ and 
under some statutes auch a pond may be 
leased to private individuals tor the 
pur pose o.f fiSh culture, the lessees hav
ing the exclusive right or f'is~ there-

\ 
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1n. An owner of l and abutting on one 
of such lakes or p onds has no greater 
righ ta than others to fish 1n front 
o£ his land , except to the extent that 
he is given gr eater rights by statute , 
or acquires them by grant or prescription. 

The r1 ght of fishing in the ' Great Lakes' 
and 1n their contiguous bays is a public 
right just as muah as it those waters 
were sub ject to the ebb and flow of the 
tideJ and the public rights of 1'1ah1ng 
are not limited to the particrular portions 
thereof which are navigable . • 

Aa stated 1n your letter the 660 contour line is the 
place to whi oh the various oreeks have been flooded on 
account of the back water forming the Lake of the Ozarks 
and on the question of whether or not that portion of the 
lake f ormed by such back water 1s navigable, we find no 
Missouri authority on this point but in the oase of Mendota 
Club v. And erson et al., 78 N. w. 1S5, l.c. 1901 the Supreme 
Court of Wisconsin in a case 1n which a similar question was 
involved, aaida 

•* ~ * That dam was a permanent structure, 
designed to be auah• and has so remained 
for hearly hall' a century. There 1s no 
claim that it was an unlawful structure . 
Although an artificial structure, which 
considerabl y increased the depth, the 
extent , and breadth of the waters on the 
premises in question, yet the public had 
the right to navigate such waters after 
they were ao increased in volume. the 
s ame as though they had always re,mained 
1n that condi tiob.. \"Jhisler v. Wilkinson• 
22 Wis. 546J Volk v. Eldred• 23 Wis ~ 410J 
Weatherby v. MeiklejOhn. 56 is . 73 , 13 
N. w. 697J Smith v. Youmans ~ 96 Wis. 105, 
70 N. w. 1115, and cases cited by ~. 
Justice Pinney on page 110. 96 Wis., and 
page 147, 70 N. w. Certainly, persona 
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navigating the lake cannot be requir
ed or expected to carry with them a 
chart and compass and measuring lLnes, 
to determLne whether they are at all 
times w1 thin what were the 11m1 ts of 
the lake prior to the construction of 
the dmn. The question as to whether a 
riparian owner may rightfUlly fill 1n 
or build out to navigabl e water, suggest
ed by counsel , is not here involved.* * 
* * * * * * * ~" 

In 46 Corpus Juris, page 446 on the' question of 
to what water the public rights extend, we find the rule 
atated a s followas 

"The right of navigation extends over 
the entire surface of t he water, not
withstanding ita extent has been in
creased through a raising of its l evel 
by art1f'icial means . It is not confi ned 
to t he main channel, but extends to the 
water between high and low water marks , 
subject to legitimate uses of' the l and 
thereunder by the owner thereot'; and 
also extends to ·a n ew navigable Channel 
formed by the strealrl, and to a stream 
as improved by straightening and deepen
ing . So where t he s hore line is moved 
back, the water let in is as muCh public 
water as is any other part of the water 
of the river. * * * * * * * *" 

From your r equest it appeara that it is t he general 
public who is complaining a bout this fiahLng and the rights 
of riparian owners are not 1n question, therefore, we will 
not touch that point in this opinion. 

And 1n the case of Village of Pewaukee v. Savoy et 
aJ.., 79 N. w. 438 Supreme Court of ~ isconsin held a 

"If a person artificially raise t he 
l evel of the waters of a navigable 
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lake so as to flo od his own l ends , the 
public rights in the lake wil l be cor
respondingly extended so l oDf as such 
artificial condition exists . 

CONCLUSI ON 

From the foregoing authorities it is t he opinion of 
this department tha t t h a t part of the Osage River whi ch, 
on account of the fo~ of the Lake of t he Ozarks, baa 
backed up into the streams wh1 ch entered into said r iver 
to the 660 contour l ine is navigable and is considered 
a part of the Osag e Ri ver so f ar ·a s the general public is 
concerned and a ll of the fishing r ights 1n connection 
therewith. 

RespectfUlly subnitted, 

TYRE W. BURTQN 
Assistant Att"~rney General 

APPROVED a 

J. E . TAYLOR 
(Acting) Attorney General 
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