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SCHOOLS: A teacher may be employed who before 

teaching school under her contract 
wi ll become l egally qualified by the 
proper certificate although at time 
of empl oyment was not l egall y qual ified. 

llr. G. Log an Marr, 
Prosecuting Att orney. 
Morgan County • 
Versailles. Mi s souri . 

Dear Sira 

May ll. 1938 
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j 
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This will acknowledge receipt of your request dated 
May 10, 1938 • for an official opinion tram this office 
which request is as follows& 

•The county superintendent of school 
of our county baa asked me to writ e 
to you for an opinion on a school 
contract . A common school district 
had a regular meeting and duly elect­
ed a teaCher to teaCh the district, 
and the board by proper entry entered 
the resolution hir~ng the teacher in 
the minutes of the a·chool board. The 
teacher a t the time of the meet ing of 
the board did not have a teacher's 
certificate to teach in the county . 
In J'une the teacher was and is to take 
the examination tor aueh a cert1t1cate 
ao that she Gan fully compl y with the 
law. This examination is to be held 
before the teacher must ooDJDence work 
under her teaching contract w1 th the 
district. Thia the board knew at the 
t ime . It was the understanding that 
a f ormal contract 110uld be entered 
into in writing between t he board and 
the teacher just aa soon a s the teacher 
received her teacher's certificate . 
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Xow the president wants to go on 
with the resolution aa was unan1-
moual7 adopted. The other two 
JMmbera of the board, want to set 
aside this reaolution and hire 
another teacher tha t !a t l egally 
quui.fied' • The question that the 
superintendent wanta to know 1a, 
whether the aohool board ia bound by 
the resolution calling for the con­
tract with this prosp_e cti ve ao.bool 
teacher! Before . this contract ia 
formally executed in writing and 
before the teaCher 1a required to 
conmence her achool, abe expe eta to 
be qualified. Al~ such teaohera 
contracts a~e wholl7 executo%'7 and 
contingent. When d oes the qual1f1• 
cations commence, at the time the 
contract 1a author1&e4 b7 the board, 
or at the time the contract 1a a1gned, 
or at the time the teacher is ready 
to COllllllence teaching the aohoolf 

Section 9209, R.S . Ko. 1929 which re.fera to the 
emplo'JIIlent of' teacher • was amended in 1933 b7 attach1ng 
a provision in reference to the board of educa tion of 
.first chaa high aohoola. ~ection 9209, Session I.e.ws 
ot 111aaour1, 1933, page 387, reada a.a f"ollont 

•The board ahall have power, at a 
regular or apecial meeting called 
atter the annual acb.ool meeting, to 
contract with and .aploy legall7 
qual1f1e4 teaohera tor .nd 14 the 
name of the d1atr1ctJ all apeoial 
meetings shall be called bJ the 
preaident and eaCh member notified 
of" the time, place and purpose of 
the meeting. The contract shall be 
made b7 order of" the boardJ ahall 
apeo1~ the number ot months the 
aohool 1a to be taught and the wagea 
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pe~ month to be paidJ ahall be signed 
b7 the teacher and the president ~ 
the board, and attested bJ the clerk 
o~ the district when the teacher'• 
certi~icate ia filed with aaid clerk, 
who ahall return the cert1ticate to 
the teacher at the expiration o~ the 
term. The certiti ca te Jlalat be 1n 
force tor the t'ull time tor which the 
contract ia made. The board ahall not 
emplo~ one ot ita members aa a teacher, 
nor ahal.l the teaoher aene aa clerk 
of the diatriat. All tranaactiona ot 
the board under this section must be 
recorded by and ~iled wi th the district 
clerk. Provided, that the board ot 
Edu cat ion of anJ t1rat class high aObool 
-Y emplo7 a superintendent either before 
or after the annual school election." 

Among other things thia section apec1t'icall7 aeta 
out •employ legally qualified teacher s tor and in. the 
name or the dlatr! ctJ w 

Section 9210, R. S. Mo. 1929, among other things 
atatea1 

"The contra ct required 1n the p rQ ceding 
aeotion ahaJ.l be conat,rued under the 
general law of contracts. each party 
there to bei ng equally bound there b)". • 

** * ~ ** 
In t he case ot Bailey v. ~ameatown School District 

No. 11, 77 s.w. (2d) 1017, the plaintitr who waa a dul~ 
qualified sObool teacher made an application to the board 
of education tor emplo,ment for the ena~ year. On 
the day of the application, abe waa aelected b7 the board 
and employed at a certain sal.ary tor a certai n term and 
a record waa duly made on the mLDutes or the meeting ot 
the board of education and ane was duly notified. She 
a1ao duly notit'ied the board o~ her acceptance. Bo 
f ormal eontract waa s i gned and the board ot' education 
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employed another teaCher in her stead and without a con­
sent and over her protest . She brought suit against the 
Jamestown SChool District and was awarded a judgment £or 
a period of eight months at the rat e o£ sixty dollar• 
($60.00) per month although she did not teach in that 
district or an7 other district . The Supreme Court in thia 
state in aft~rming the judgment_ aaids 

•• * * We conclude that the aigned 
application ot the plaintitt aDd the 
aigned minutes ot tpe board• coupled 
with a~ssion that plaintiff was 
notified bJ the olerk, accepted the 
emplo,ment, stood ready to sign the 
usual form contract. which was not 
l ett unexecuted bJ an7 fault ot tbe 
plaintif'£ _ and the evidence that 
plaintit£ at all t~e• was ready, 
oftertng, and willing to perfor.m the 
duties, present• facta that justified 
the finding ot the court to the effeot 
that there waa a contract. 

A contract ia the agreement 11hich the 
parties made and not tbe writing which 
e'Yidencea the agreement. Edwards Y. 
SChool .District_ 221 Ko. App. 47, 297 
s.w. 1001- 1002.· 

Section 9254• R.s. Mo. 1929• reads as followsl 

"Ro teaCher ahall be employed 1n any 
sChool supported by the public funds • 
or any part thereof. until he baa 
received a ce~tificate of' qual1tioat1on 
therefor_, aigned b7 the oount7 super­
intendent of the county, tM atate 
auperintendent, or a certificate or 
diploma iaaued b7 the state univeraity 
or acme teaChers college of this atate 
entitl.~ him to teach in the public 
aahoola. 
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And Section 9235, R.S. Mo . 1929 reads aa followaa 

"Any teacher who ahall enter a 
public achool 1n this state to 
teach, govem or discj_pl1ne the 
same, bet' ore complying with the 
provisions or sections 9209 and 
92341 shall t'ort'eit all r.l gbt, 
title and cla~ to any compensation 
therefor 1 and aball be deemed gull ty 
ot a misdemeanor and puniahed b7 a 
fine not to exceed one hundred dollars J 
and an7 dire otor 11ho ahall indorse or 
encourage aaid teacher in such unlaw­
ful oond'U'ct. shall in like manner be 
deemed guilty of a ~sdemeanor and 
puniahable by a like :tine." 

In the case ot' Crabb v. School Diatrict No. 1, 93 
Ko • .lpp., page 254, ~ court heldt 

"* * * We do not think, taking sections 
8021 and 8022, to be r &ad together, 
they mean that the teacher Dmst have 
a certificate or qualification at the 
time of making a oontra ct to teach 
school 1-n the future. The object ot 
the statute ia that the qualification 
aay exist during the tel'lll or the em­
ployment. 'l'he language of the atatute 
ia that, 'no teacher Shall be employed,' 
and baa ret'erence to the empl.oyment 
and not to the contract tor eaplo)'ment. 
It mean a tba t he aha 11 not be engaged 
in teaching ,. ~t~ut the required certifi­
cate, and the following section impoaea 
a forfeiture and punishment it he doea 
ao."* * * * * * • * * * * 
"But it 1a further contended that as 
the school term began on the .fourth 
day of September, and plaint1tt1 a 
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certificate in evidence issued to 
he r bJ the State 8upel'1ntendent of 
SChoola_ waa dated the firth day -of 
September , She waa not a qualified 
teacher at the beginning, and, there­
fore _ she 1a not 1n cond.1 tion to en­
force aaid contract • . T~e. it 1a 
true , i• a material essence of the 
contract in suit. But can it be said 
that the plaintiff"' a failure to have 
a proper certificate on the fourth 
day o'l September, when d•tendant' a 
achool opened, taken in connection 
with the fact that abe received one 
on the :next day dated the fifth of 
September, have the effect of for­
feiting her rights under the contract! 
There are instances when time becomes 
or suCh material consequence, that a 
failure o~ a party to contply with his 
contract in that respect at the time 
·&greed upon, worka a torte1tuN ot hia 
righta UDder such .contractJ but the 
courts are not awttt to enforce tor• 
1'e1 turea, and only do eo in extreme 
c.asea. 

If the defendant had b een forced to 
employ another teacher by reaaon ot 
plaintiff' a failure to have a proper 
certificate on the f ourth day of 
September, the case would perhaps 
have been different. The de1'endant'-a 
board knew that the plaintiff' was to 
have a certificate to t each, for ahe 
exhibited a telegram from the atate 
superintendent that. one had been 
1aeued to h er. which .• however , when 
it oame, was dated the fifth or 
September, one day a.tter the schoo1 
opened. It the det'endant ia to be 
permitted to exact t he literal term$ 
of the contract. a nd demands the 



Mr. G. Logan Marr - 7-

'~'t! of flesh' the plaintirr•a 
r . a under her contract a r e for-
feited. But ought it to be per­
mitted? It is good law that a 
party who commi ta the fir st breach 
of hia contract is not 1n a condi­
tion to enforce it against the other 
contract i ng part7. Doyle v. Turpin, 
57 Mo. App . 84. The defendant's 
recorda introduced ahow t.bat the de­
fendant waa the firat to c011111i t a . 
breach of ita contra ct . Theae records 
ahow t hat on the thirty- first day of 
August the defendant's board employed 
another teacher in pl ace of the 
plaintiff and put it out of ita power 
to comply with the contract. Under 
auch circmmatancea it ahould not be 
pe~itted to deny plaintiff ' s right 
to recover beoauae of her failure to 
have • for a single day., a teacher ' a 
certificate, for &he substantially 
complied with her contract in that 
respect.•• * * * * * * * • * * * 

Under this caae, the court held that it ••• not 
necessary t or the teacher to have a certificate of qualir1-
cation at the time of mald.ng the contract to teach 1n the ' 
t'uture , but auch certif icate must exist during the employ­
ment ot the teacher. According to your letter of request, 
the tea cher whom the board ot education eaployed by resolution 
wh1 ch waa unanimously adopted• coul.d quallfy at t he time ot 
the beginning of school, she could be legally appointed by 
the school board. Under the · above case or Bai_ley v . J'amea­
town School Dl s trict No. 11, ~pra, the tact that the board 
of education unanimously adopted a r esolution in employing 
this teacher waa suoh an otf er that the county coul.d not 
re~ract the offer at this timo and a l egal. contract had been 

· made although the written contract had not been aigned by 
the teacher and the president of the board aa aet out in 
Section 920 9 - supra . 

In the case o~ Tate v . SChool District No. 11 o~ 
Gentry County, 23 s .w. ( 2d) 1013., the court ~oUDd t hat where 
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a teaCher on date or certificate of qualification aa re­
quired by Revised Statutea of 1919, Section 11137, and 
received r emoval cert i ficate on the date on wh1 oh her 
term was t o begin unde r contract with defendant aohool 
district, atatute waa auf:ficiently compl ied with, and 
t he district cannot defeat ita l~ability to pay her 
salary bJ' showing that on the day of the contract abe 
waa not in possession of cert1:ficate or qualit1oat1on 
to teach 1n county tor tull time of eD.ployman t. 

Section 111~7, R.S. Mo. 1919, ia the same section 
as Sect ion 9209, R.S . Mo . 1929. In the case or Tate v. 
School Distri ct No. ll of Gentry County, supra, the court 
alao heldl 

n* * * * It has been consistently 
and repeatedly ruled that a proper 
and r eaaonable construction of the 
statute does not require that the 
teacher shel.l have, at the time of 
emplo,.ment, a cer t ifi cate whio.h ex­
t ends to the end or the term or ... 
ployment , provided that, during the 
term of employment, auoh teacher baa 
the proper certificate. School 
District v. Edmonston, 50 Mo . App . 
65, 70J Crabb v. School District, 93 
llo . App. 254, 260J Hibbard v. Smith, 
136 Mo. App. 721, 727• 116 S.W. 487.• 

*********** 
In the case o:f Crabb v. SQbool Distri ct , 93 Mo . App . 

254, the Sections 8021 and 8022, respeot~vely, or. the Lawa 
ot 188g! are almos t identically the same as Section 9254 
and 923c, R. S. Mo . 1929. 

CONCLUSION 

In ccm~luaion will say that it iB t he opinion of t hia 
department tha t 1n view or the decision 1n the case of Tate 
v. School D1.atr1ct. Gentry County, .upra. the aahool diatrict, 
b7 t he unanillloua reaolution of the aohool board, reaoluted 
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and e~ected t he t eaCher to teach the district and the board* 
by proper entry, entered the r esolution hiring the teacher 
in t he minut es of the meeting of t he school b oard• was suoh 
an offer to t he teacher that cannot be retracted or avoided 
by r eason of the teacher not having a qualified certificate 
at the time the teacher waa employed. The tea'Cher still _,. 
have the qualified certi.f'i ca te a t the time or the conmenoe­
ment of school under the contract and cannot be avoi ded by 
the school distri ct at this time. 

... 

Accordi ng to the abov~ authorities s et out, it is also 
the opinion of this depa rtment that the qualifica tion commences 
at the t ilr e of the beg.inning of t h e achool term under any 
contract tba t she may sign, and, theret'ore, the quali.t'ioation 
only ooDmen cea at the time the t eacher ia r eady to oommence 
teaching school at the beginning o f the school term. 

It ia alao the op inion -ot thi s departmmt that it the 
majo~i ty o.f' the members of t he board of education employ 
another tea cher at t h i s t ime in accordance with thei r reso­
lution made by the two members of the board ot her than the 
prealdent, the sohool diatriet ·would not only be subjeotto 
pay the aeoond teacher but also under the ruling 1n the caae 
of Tate v. School District Mo . 11, -supra, they would be wb­
ject to pa.yment of the teach er f i r st elected. 

Reapeottully submitted 

W. J . BURKE 
Assistant Attorney General 

APPROVED & 

J. E. TAYLOR 
(Acting) Attorney General. 

WJ Bs D.l 
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