
PROSECUTING ATTORNEY& Can bring cirtl auit :for county or ata >e 
'-' without order !'rom county court. 

-' 

April 2 , 1938 
r---- --. 

HonQrabl e o. Logan Marr 
Prosecuting Attorney 
Morgan Co'l.m ty 
Versailles, Missouri 

Dear Sir: 

FJ L::: o . 

'---1 
_/ 

Thi s will acknowledge yours of t:arch 29, 1938, 
which reads as :follows : 

"There ere several o£:ficers of t his county 
who are in de.faul t on their of ficial 
bonds, for the reason they have col
lec t ed certain fees by virtue of their 
o:ffice and :failed to turn these :feea 
ovf'r t o Mor gan Count7. ?t'ho should or
der sui t on these of:ficial bonds . or 
is any order necessary? 

"I am well aware o:f the duties imposed 
upon the prosecuting attor ney by the 
statutes. But a prosecuting attorney 
usually has a party to repr esent and 
act :for in court . He does not act :for 
himsel:f, and he i s usually not the mov
ing party to institute suit on hia own 
discretion~ I t seems to me that in 
order to get cooper ation, and to act 
for a moving party, that in the case 
o:f a suit on an of:fi cial. bond agairuJt 
a county o:f:ficer t o collect money com
ing t o Mor gan Count y, the County Court 
should make the necessary order :for a 
suit upon such an o:ffi cial bond. The 
Co~ty Court audits and approves t he 
monthly settlements of the county of
ficera. The County court baa been given 
the power to compromise and settle 
cl atm. due the county. See. 12162 
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g ives these powers . The statut~ pro
vides among other things '••••••••to 
ent'orce ~ colleetion 2! money due 
~ county; !2, order suit !2 .:2.! brought 
.2!! .!:!!e. bond 2! any d~linguent, ~ re
quire ~ prosecutina attornez .f2!: the 
county to comrr-ence ~ pr osecute ~ 
~··· ••••• t 

"It Sf-peers to me that under t his part 
of the s tatute, if I, as pr osecuting at
torney, br ought suit on an official bond 
of a county of f icer, the civil suit could 
be demurred out o f court because there 
was no order made by the county court in 
order t o bring the suit on the bond. " 

Section 12162, R. s. Mo . 1929 provides, among 
other things, as .follows: 

"The county court shall have power ~ 
to enforce the colleetion of money 
due the county; t o order s~t to be 
brought on bond of any de l inquent , 
and require the prosecuting attorney 
for the county to commence and prosecute 
the s ame; '**'* " 

The foregoing section appears under Articl~ 8, 
Chapter 85, which is entitled ncounty Treasurers , Funds 
and Warrants, and the title to the section i s, " Power o.f 
county court - auditing and settling c laims ." 

Said articl e deals primarily with the fiscal 
affairs of the county. By this section, the Legislature 
gr anted to the county court the power to audit, ad just 
and settle a11 accounts to which the county is a p arty, 
and if on such audit, adjustment and settlfllllent 1 t i& 
found tha t there is anything due the county on any de
linqueqcy, then the count7 court c an order suit or ought 
on the ·bond of tlle delil'lfl'QBnt and require the prosecuting 
attorney to commence and p rosecute the s ame .. 
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However, we f ind o ther provisions in the law 
relating t o .suits i n which the county is interested. 
Section 11316 reads in part as follows& 

"The prosecuting attorneys shall com
nence and prosecute all civil and 
cr1rr.inal acti ons in t heir respective 
counties in which the county or state 
may be concerned, defend al l suits 
against the s t a t e or county, and 
pr osecute forfeited recognizances 
and actions for the recovery of 
debts , f i ne s , penalties and for
fe i tures accruing to the sta te or 
county; **~ " 

Sec tion 11318 , R. S. Mo . 1929 provides in part 
as follows: 

"He shall prosecute or defend, as the 
case may require, all civil suits 1n 
wh i ch t he county is interested , r epre
sent generally the county in all mat
ters of l aw, investigate all claima 
agsinst t he county, draw all con
tracts r elating to the business of 
t he county, and shall gi ve his opinion, 
without fee , in matters of l aw in 
which the count y is interested, and 
in writing when demanded , t o the 
county court , or any j udge thereof , 
except in countie s i n which there 
may be a county counselor. ~ " 

All of these statut es have been on the books for 
many years. It is a familiar rule of cons tion that 
where two statutes are susceptible of a trac t i on that 
will give f orce t o both, they must be ae ~trued. State 
ex r el. vs . Clayton, 226 Mo. 292. In Y1 w or this rule and 
of the f act that the se statutes are or standing, we 
think it incumbent upon us to oonatr. them so ae to g ive 



Ron. G. LGgan Marr - 4- April 2 , 1938 

rorce and effect to all of them unless they are in hope
less confl ict. 

Sec t ion 11316 says the Prosecuting Attorney "shall 
co~1ence and prosecute all civil and cri~inal actiona In 
their respecti ve counties in which the county or atate may 
be concerned. " Vlhat does "commence" mean? V~ebster ' s New 
International Dictionary defines i t aa follows: 

"To enter upon; to begin; to per form the 
first act of; as commence a lawsuit." 

The same authority aays that "begin" and "commence" 
are i dentical in meaning." 

I n the case of School Dis t rict vs . Brand, 81 Pac . 
473, the Supreme Court of Kansas , in discussing a provision 
of the la\Y which authorized the director to cauae a suit to 
be cOin!nenced, said thia: 

"To com.'r..ence i s to institute , and to in
st i tute i s to commence. " 

In the case of waud vs . -Terrell , 200 s. w. 375, (Tex. ) 
the court was discussing the meaning of a statute which said, 
"the collector aball comrrenee an acti on to recover the amount 
of such tax. " I n discussing t hi s expression, the cour~ said: 
( l . c . 377) 

0 Upon i ta f ace this l anguage ould authorize 
the col l ector t o file the suit, but i t 
c annot be assumed that the Legisla ture 
so intended.. It prainly means that he 
shoUld c :1use the suit to be f iled by the 
official charged by l aw with that specific 
duty. There is not much differ ence , as was 
suggested in the argument , between de
claring it a duty 'to comr ence an ac tion 
for t axes ' and 'to sue for taxe s . • If 
the former expr e s sion in the connection 
in which it is used is susceptibl e of 
t he meaning, as it clearly 1a, that the 

' 
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person to whom the duty is confided 
shall merely cause the suit to be 
brought . the latter, used in a similar 
connection and found in the same chap-

. ter, i a equdy open t o the same co~ 
atruction. " 

The fore[ oing case decided t hst while the language 
i tsel£ would author i ze the collector to file the suit, yet 
the contex t wherein such expression was used in that par
ticular st&tute indicated that the language meant to autho
rize the suit or cause the suit to be brought . whether the 
meaning of the word "commence" in our statute is to actually 
bring t he suit or to c ause it t o be brought is the awne thing 
for the purpose of our discussion, since the officer, the 
prosecuting attorney, to whom this duty ia entrusted , is an 
attorney and can actually bring the suit. 

We think from the foregoing definitions and con
struct ions of the word "commence", Section 11316 might well 
read, "The pr osecuting attornej shal l insti t ute and prosecute 
all suit-s *** ". There 1s nothing i n thi s section which in
dic ates that the pr osecuting attorney must wait until the 
count y court t e lls him to comn.ence ao. suit . He ia plainly 
charged with the duty of beginning and prosecuting actions 
1n which the county or state may be concerned. 

Secti on 31318• supr a , requires the prosecuting ~
torney to represent generally the county in all matters of 
l aw. He t herefore represents the county r a ther than the 
county court. He ia cllarged with certain duties t o be per
formed for the welf~e of the inhabitants of' the county and 
likewise the county court ia charged with certain duties . 
An interesting discuaaion of the relation of the prosecuting 
attorney and the county court will be found in the oaae of 
State ex rel. va . Wurdeman, 18~ Mo . App . 28, wherein the 
court said (l.c . ~2) : 

"It is. to be said, f'irat, that under t he 
sta tutes both the judges of' the county 
court and the prosecuting attorney are 
elected by the people of the county and 
with a view of serving ita inhabitants 
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in the discharge of the duties annexed 
by l aw t o the respective offices of county 
court and prosecuting attorney. The 
of f ice of the county court and of the 
prosecuting attorney ar e , of course, 
separate and independent and neither is 
necessarily subservient to the other. 
The county court consists of three judges , 
elected by the people, but ita members 
are no t required t o be learned in the 
law, while one of the qualifications 
prescribed for the prosecuting attorney 
is that he shall be so learned. By 
sta tute, certain judicial duties and 
certain other ministerinl and adminis
trative duties are committed t o the 
county court , while o ther statutes commit 
certain duties which appertain to the 
profession of a lawyer to the prose
cuting attorney as the law officer of 
the county . " 

In the liurdeman c ase, supra, the court quoted with 
approval the following from a Kansas Case (l . c. 34) : 

"The county attorney is elected by the 
people of the county and for the county. 
He is the counsel for the county, and 
cannot be superseded or i gnored by the 
county commissioners . His retainer and 
empl oyment is from higher autbori ty. than 
the county commissioners . The employment 
of a general attorney f or the county ia 
not by the law put into the hands of the 
county commissioners, but is put into the 
hands of the people themselves . " 

And again at page 41 of said decision the court said: 

"Obviously, if it be the official duty 
of the pr osecuting attorney under the 
sta tute t o thus appear, and one which 
he is sworn to perform, then its per-
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formance on his ~rt c annot depend upon 
the consent of the respondent county of
ficer in the mandrunua~ and such county 
officer should not ~e permitted to defeat 
the prosecuting attorney in the ·performance 
of his official duty by withholding con
sent to put the interests of the county 
f orward in his return. 

It might be said in passing that this case was cer
tified to the Supreme Court because of e. dissent on the part 
of one of the judges. but an examination of the records in 
the clerk's office of the Supr eme Court shows tha t the case 
was l a ter dismias.ed. Therefore , we think the case is a con
trolling authority, since 1 t has not been overturned by the -
Supreme Court . 

The office of prosecuting attorney is an important · 
office. An· interesting di-Scussion of the history of t hat 
office is f ound in the c ase of State ex rel . vs. Lamb, 237 
Mo . 437 . At page 451 of said de~ision~ the court said: 

"In a strict historical sense , the pr ose
cuting attorney repr e sents the State and 
exercises powers analogous to those exer
cised by the Attorney .. Ge~eral in Engl and. 
As wa s s e.id by the Supreme Court of Michi
gan: 'The pr osecuting attorney is a very 
responsibl -e officer , selected by ,the 
people and vested with personal diseretion 
intrusted to him as a m.inister of justi.ce, 
and not as a mere l ocal attorney.' (Bngle 
v . Chipman~ 51 Mich. 524. ) 

"The sovereign power of government can 
on1y be exercised through it~ officers. 
Consequently~ 12. each officer 1• ~
s ated .!2!!!,! of the Fowers ;.!ID9: function• 
of ~overnment .--usuplly ~ d1•eret1on 
that ll within the power t>ranted 12, 
.!!! of'ficer ·Cannot ~ controlled :!!Z 
other officers . It has been held, f or 
instanee, that mandamus will not issue 

I 
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to control the discretion of the At
t orney-General a s to Whether or not he 
should in.ti tute quo warranto proceed
ings. (People v. Attorney-General, 41 
Mich. 728.) A prosecuting. attorney 
has discretionary power to 5nst1tute or 
discontinue prosecutions . · ll Bish. New 
Crim. Proc •• sec. 287.) " 

I 

In the c ase of Meador vs. Texas County, 167 Mo . 201 . 
the question arose as to whether the county should compensate 
the prosecuting attorney for services performed by him in ap
pearing ~d orally arguing a cr~inal case in the appellat~ 
court. He contended that he should determine when it was 
necessary for ~ so to do, and the county court contended 
that it should determine when it was necessary for him so 
to do . At page 204, the court said: 

"This statute makes it the duty of the 
prosecuting a t torney to represent the 
State in all criminal case.s in the court 
of Appeals from his county. and it speei
fies that in the performance of that 
duty he shall make and c ause to be 
printed, at the expense of the county 
all necessary abstracts of record and 
briefs. Those duties are required of 
h1m unconditionally. In addition to 
those absolute duties , the statute 
further declare that 'if necessary' 
he shall appear in court in person. " 

At page 205 the court said: 

"The statute does not make e1 ther the 
prosecuting attorney or the county 
co~rt the sole arbiter of that matter. 
The sta tute Bays lie should go if neces
sary, and ' shall be paid a reaa~nable fee 
f or his service~. But the question of 
the necessity and tha t of the quanttml 
meruit are open questions of fact to 
be tried on the evidence by the court 
which is to pass judgment on the claim 
whe~ presented, ***• Was . it necessary 

\ 
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in this case tor the prosecuting at
t orney to attend on the Court ot Ap
peals in p erson? That must be deeided 
by th~ triers of the tact . like any 
other question of fact in the ca•• · • 

It should be nQted ~hat Section 1~316 ia the 
authority under which the prosecuting attorney commeneea 
criminal action. also. Ho one would seriousl y contend 
that the prosecuting attorney must wait until the county 
court orders him to bring a criminal case . The only reason 
that the question might be raised a a to the authority of 
the county court in civil matters is ~erhaps the tact that 
the Constitution (Article VI 1 Sec . 36) vest• in ~he county 
court jurisdiction to tranaact all county business . The 
courts have repeatedly held that the eo-unty court is the 
fiscal agent of the count7 and 1n that respt et a prevail
ing idea has grown up that the county coUJ't lila a general 
supervisory power over other officers ot the county. How
eve~, the Supreme Court of this atate 1 1n the case of State 
ex rel. va. McElroy, 309 fJo . 595. quoted with approval the 
follo~ definition of "county bua~eaa•: "All business 
pertaining to the county as a corporate entity. • Thia has 
been held to include the power to control county property. 
county finances, etc. 

Neither tbia oonatitutional provision nor any 
statute which we have been able to find vesta any control 
in the county court over the }:rosecuting attorne,-. The 
duties are d1at1ndiy aet out in the statutes, and he geta 
his author! ty from the aame source that the county court 
doea . The part1c~ar atatutea we have been discussing 
make it the duty of the prosecuting attorney to institute 
civil and criminal suite in which the state or county may 
be concerned. and we do not think that the county court 
can interfere w1 th hia performance or that duty. which he 
took an oath to perform. 

It ie true that Section 12162 gives the- county 
eo~t the power 1n certain inataneea to re~uire the prose
cut~ attorne~ to ·~o~nce and proaecute a~auite• 
but aaid statute doea not My that the, proaee attorney 
ia without authority to bring civil suits on lf of the 
.,unty until he baa been ·ordered so to do b7 the county 
court. It would seem that the people of the county have 
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the added protection 1n thie c ase of having the count7 
court ves ted with authority to compel an action by the 
prosecuting attor ney, so that it the pr osecuting attorney 
abould neglect to file such a ca se, the court could require 
h1m to do it, and the Su pr eme Court of tbie state , i n the 
case of St at e ex r el. vs . Fulks, 296 Ho. 614, held that if the 
pr osecuting attorn~y refused t o bring such a suit after 
being ordered by the county court to do so • the county could 
employ private counsel to bring such action. 

CONCLUSION. 

It is, t herefor e , t he opinion of t hia office that 
the prosecuting attorney has t he authority to file civil 
suits upon the otf1~1al bonds of county officera who are in 
default, without waiting for an order of the county court 
so t o do . 

Reepectfully submitted 

HARRY H. KAY 
Aae1etant Attorney Gener a 

A!'PROVLD: 

J . E . TAYLOR 
(Acting) Attorney Gener a l 


