PROSECUTING ATTORNEY: Can bring civil suit for county or sta e
without order from county courte.

April 2, 1938 /4

Honarable G, Logan Marr ‘w_,"‘//
Frosecuting Attorney
liorgan County _ //

Versailles, Missouri
Dear S8ir:

This will acknowledge yours of March 20, 1938,
which reads as follows:

"There ere several officers of this county
who are in default on their official
bonds, for the reason they have col-
lected certain fees by virtue of their
office and feiled to turn these fees
over to lorgan County. Who should or-
der suit on these official bonds, or
is any order necessary?

"I am well aware of the duties imposed
upon the prosecuting attorney by the
statutes. bBut a prosecuting attorney

‘" usually has a party to represent and
ect for in court. He does not act for
himself, and he 18 usually not the mov-
ing perty to institute sult on his own
discretion. It seems to me that in
order to get cooperation, and to asct
for a moving party, that in the case
of a suit on an official bond against
a county officer to collect money com-
ing to Morgan County, the County Court
should make the necessery order for a
sult upon such &n official vond. The
County Court audits and approves the
monthly settlements of the county of-
ficers. The County court has been given
the power to compromise and settle
claims due the county. Sec. 12162
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gives these powers. The statute pro-
vides among other things 'essee.sotfo
enforce the collection of money due

the county; to order sult to be brought
on the bond of any delinguent, snd re-
quire the ;rosecuting attorney for the
county to corwence and prosecute the

‘ﬁma‘ooooot'

"It ajpears to me that under this part

of the statute, if I, as prosecuting at-
torney, brought suit on an officisl hond
of & county officer, the civil suit could
be demurred out of court because there
wa8 no order made by the county court in
order to bring the suit on the bond."

Section 12162, R. S. Ho. 1929 provides, among
other things, as follows:

"The county court shall have power #i

to enforce the collection of money

due the county; to order suit to be
brought on bond of any delinqguent,

end reguire the prosecuting attorney

for the county to commence znd prosecute
the samej it ¥

The foregoing section appears under Article 8,
Chepter 85, which is entitled "County Treasurers, Funds
snd Warrants, and the title to the section 1-a "Power of
county court -~ suditing and settling claims.

Saild article deals primarily with the fiscal
affalrs of the county. By this section, the Legislature
granted to the county court the power to sudit, adjust
and settle all accounts to which the county is a party,
end if on such audit, adjustment and settlement it is
found thet there 1s anything due the county or any de=-
linguency, then the county court cen order suit orought
on the bond of the delimfiuent and require the prosecuting
attorney to commence snd prosecute the same.
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However, we find other provisions in the law
relating to sults in which the county is interested.
Section 11316 reads in part as follows:

"The prosecuting attorneys shsll com=
mence and prosecute 21l civil and
crininal actions in thelr respective
counties in which the county or state
may be concerned, defend all sults
against the state or county, and
prosecute forfeited recognlzances
and actions for the recovery of
debts, fines, penalties and for-
feltures accruing to the state or
county; st

Section 11318, K. S. Mo. 1929 provides in part
as follows:

"He shall prosecute or defend, as the
case may require, all civil suits in
which the county is Interested, repre-
sent generally the county in all mat-
ters of law, investigate all claims
ageinst the county, drew ell con=-
tracts relating to the business of
the county, and shall give his opinion,
without fee, in matters of law in
which the county is interested, and
in writing when demanded, to the
county court, or any judge thereof,
except in counties in which there
may be & county counselor, iis "

All of these statutes have been on the books for

many years. It is a familier rule of constifaction that
vhere two statutes are susceptible of a gofstrmction that
will give force to both, they must be - con pde State
ex rel. vs. Clayton, 226 Mo. 292, In. dew of this rule and

 standing, we

of the fact that these statutes ar n
>m so as to give

think 1t incumbent mon_._kl__s.___l_t_;o cons
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force and effect to all of them unless they are in hope=-
less conflict.

Section 11316 says the Prosecuting Attorney “iﬁgii
comrence and prosecute ell civil and crininsl actions

thelr rospoct ve counties in which the county or state may
be concerned." What does "commence" mean? Webster's New
International Dictionary defines it as follows:

"To enter upon; to begin; to perform the
first act of; as commence a lawsult."

The seme luthority says that "begin" and "commence"
are identical in meening."

in the case of School District vs. Brand, 81 Fec.
473, the Supreme Court of Kanses, in discussing e provision
of the law which suthorized the director to cause a suit to
be commenced, ssid this:

"To comrence is to institute, and to in-
stitute is to commence."

In the case of Kaud vs. Terrell, 200 S. W. 375, (Tex.)
the court was discussing the meaning of a statute which said,
"the collector shall comrence an action to recover the amount
?f such t?x.“ In discussing this expression, the court saild:

lece 377

“Upon its face this languege woculd suthorize
the collector to file the sult, but it
cennot be assumed that the Legislature
80 intended.s It plainly means that he
should couse the suit to be filed by the
official charged by law with that specific
duty. There is not much difference, as was
suggested in the argument, between de-~
clering it a duty 'to comuence an action
for taxes'! end "to sue for taxes.' If
the former expreseion in the connecticn
in which i1t is used is susceptible of
the meening, as 1t clesrly ls, that the
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person to whom the duty 1s confided
shall merely ceuse the suit to be
brought, the latter, used in a similer
connection and found in the same chap-
ter, is equdny open to the same con-
struction."

The foresoing case decided thst while the language
itself would suthorize the collector to file the sult, yet
the context whereiln such expression waes used in that par-
ticular ststute indicated that the language meant to sutho=-
rize the sult or cause the sult to be brought. Whether the
meaning of the word "commence" in our statute is to actually
bring the sult or to cause it to be brought is the same thing
for the purpose of our discussion, since the officer, the
prosecuting attorney, to whom this duty is entrusted, is an
ettorney and can actuaslly bring the suit,

Ve think from the foregoing definitions and con-
structions of the word "commence", Section 11316 might well
read, "The prosecuting attorney shall institute and prosecute
ell suits ### ", There is nothing in this section which in-
dicetes that the prosecuting attorney must wait until the
county court tells him to comnence e suit. He is plainly
charged with the duty of beginning and prosecuting actions
in which the county or state may be concerned.

Section 31318, supre, requires the prosecuting -
torney to represent generally the county in all matters of
law. He therefore represents the county rather than the
county court. He is charged with certain duties to be per-
formed for the welfare of the inhabitants of the county and
likewise the county court is charged with certain duties.

An interesting discussion of the relation of the prosecuting
attorney and the county court will be found in the case of
State ex rel. vs. Wurdemsn, 185 Mo. Appe. 28, wherein the
court seid (l.c. 32) :

"It is to be ssid, first, that under the
statutes both the judges of the county
court and the prosecuting attorney are
elected by the people of the county and
with a view of serving its inhabitants

L
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in the discharge of the duties annexed
by lew to the respective offices of county
court and prosecuting attorney. The
office of the county court and of the
prosecuting ettorney are, of course,
separate and independent and neither is
necessarily subservient to the other.

The county court consists of three judges,
elected by the people, but its members
are not required to be learned in the
law, while one of the gualifications
prescribed for the prosecuting attorney
is that he shall be so legrned. By
statute, certain judicisl duties and
certein other ministerial and adminis-
trative duties are committed to the
county court, while other statutes commit
certain duties which appertein to the
profession of & lawyer to the prose-
cuting attorney as the law officer of

the county."

In the Wurdeman case, supra, the court quoted with
approval the following from a Kansas Case (l.c. 34) :

"The county attorney is elected by the
people of the county end for the county.
He is the counsel for the county, and
cannot be superseded or ignored by the
county commissioners. His retainer and
employment 1s from higher authority. than
the county commissioners. The employment
of a general attorney for the county is
not by the law put into the hands of the
county commissioners, but 1s put into the
hands of the people themselves."

And agein at page 41 of sald decision the court said:

"Obviously, if it be the officlel duty
of the prosecuting attorney under the
statute to thus appear, and one which
he is sworn to perform, then its per-
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formance on his pert cannot depend wupon

the consent of the respondent county of-
ficer in the mandemus, and such county
officer should not be permitted to defeat
the prosecuting attorney in the performance
of his officlal duty by withholding con-
sent to put the interests of the county
forward in his return.

It might be seld in passing that this case was cer=-
tified to the Supreme Court because of a dissent on the part
of one of the judges, but an examination of the records in
the clerk's office of the Supreme Court shows that the cease
was later dismissed. Therefore, we think the case is a con-
trolling suthority, since 1t has not been overturned by the
Supreme Court.

The office of prosecuting attorney is an important -
office. An interesting discussion of the history of that
office is found in the case of State ex rel. vs., Lamb, 237
lios 437. At pege 451 of sald declsion, the court said:

"In a strict historical sense, the prose-
cuting sttorney rerresents the State and
exercises powers analogous to those exer-
cigsed by the Attorney~General in England.
As was 8214 by the Supreme Court of Kichi-
gan: 'The prosecuting attorney is a very
responsible officer, selected by the
people and vested with personal diséretion
intrusted to him es a minister of justice,
and not as & mere local attorney.' (Engle
ve Chipman, 61 Kich. 524.)

"The sovereign power of government can
only be exercised thro its officers.
Consequently, to each officer 1s dele~-
ated some of the powers and runctionl
of ~overmment. Usumlly & diseretion
That is within the power grented to
an officer cannot be controlled by
other officers. It has been held, for
instence, that mendemus will not issue
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to control the discretion of the At~
torney~-General as to whether or not he
should institute quo warranto proceed-
ings. (People v. Attorney-General, 41
lich. 728.) A prosecuting attorney

hes discretionary power to ‘nstitute or
discontinue prosecutions. (1 Bish. New
Crim. Proc., sec. 287.) %

In the case of leador vs. Texas County, 167 lic. 201,
the question arose as to whether the county should compensate
the prosecuting attorney for services performed by him in ep-
pearing and orally arguing a criminal case in the appellste
court. He contended that he should determine when it was
necessary for him so to do, and the county court contended
that it should determine when it was necessary for him so
to do. At page 204, the court said:

"This statute mekes it the duty of the
prosecuting ettorney to represent the
State in 2ll criminal ceses in the court
of Appeels from his county, snd it speci-
fies that in the performence of that
duty he shall make and cause to be
printed, at the expense of the county
ell necessary abstracts of record and
briefs. Those duties sre required of
him unconditionally. In addition to
those absolute duties, the statute
further declers that 'if necensary'

he shall sppesr in court in person.”

At page 205 the court sald:

"The statute does not make either the
prosecuting attorney or the county
court the sole arbiter of that matter.
The statute says he should go if neces-
sary, and'shall be paid a reasonable fee
for his services. But the question of
the necessity and that of the quantum
merult are open questions of fact to
be tried on the evidence by the court
which is to pess judgment on the claim
when presented, ##¥, Was 1t necessary
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in this case for the prosecuting at-
torney to sttend on the Court of Ap~-
peals in person? That must be decided
by the triers of the fact, like any
other question of fact in the case.”

It should be noted that Section 11316 is the
authority under which the prosecuting attorney commences
eriminel sctions slso. No one would seriously contend
that the prosecuting attorney must wait until the county
court orders him to bring & criminal case. The only reason
that the question might be raised es to the authority of
the county court in civil matters i1s perhaps the fact that
the Constitution (Article VI, Sec. 36) vests in the county
court jurisdiction to transact all county business. The
courts have repeatedly held that the county court is the
fiscal agent of the county and in that respect a prevalle
ing idea has grown up that the county courtims a general
supervisory power over other officers of the county. How-
ever, the Supreme Court of this state, in the case of State
ex rel. vs. McElroy, 309 Ho. 596, quoted with approval the
following definition of "county business": “All business
pertaining to the county as & corporate entity." This has
been held to include the power to control county property,
county finances, etc.

Heither this constitutionsal provision nor eny
statute which we have been sble to find vests any control
in the county court over the rosecuting attorney. The
duties are distindly set out in the statutes, and he gets
his euthority from the same source that the county court
does. The particular statutes we have been discussing
meke it the duty of the prosecuting attorney to institute
civil and criminal sults in which the state or county may
be concerned, and we do not think that the county court
can interfere with his performence of that duty, which he
took an oath teo performe.

It is true that Section 12162 gives the county
court the power in certain instences to r.sydrb the prose-
cuting attorney to "commence and prcsecute suitsas
but seid statute does not say that the prosec attorney
1s without authority to bring civil suits on 1f of the
Sounty until he has been ordered so to do by the county
court. It would seem that the people of t he county have
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the added protection in this case of having the county

court vested with suthority to compel an action by the
prosecuting attorney, so that if the prosecuting attorney
should neglect to file such a case, the court could require
him to do 1t, and the Supreme Court of this state, in the
case of State ex rel. vs. Fulks, 206 Mo. 614, held that if the
prosecuting attorney refused to bring such a suit after

being ordered by the county court to do so, the county could
employ private counsel to bring such action.

CONCLUSION.

It is, therefore, the opinion of this office that
the prosecuting attorney has the suthority to file ecivil
sults upon the officiel bonds of county offlicers who are in
default, without walting for an order of the county cowrt
go to do.

Respectfully submitted

HARRY H. EKAY
Assistant Attorney Genersa

AFFROVED:

J. k. TAYLOR
(Acting) Attorney General
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