“Fg PROBAT. COUNT3. Statute 20os not authorize a fee to the “robate
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Jeop Kr. Narr:

This departmont is in receipt of your letier of
Janu-ry 3rd, recuesting &n opinion of this depariment =s to
the rollowing:

“The estion has beed raised by tho probate Judge
af ouy county =8 %0 how far he ook £ iu naking a report or
findtne in hix reoords ni: ¢ -oh estate of every oitizen of
Horgob Soanty, Mo, in roegeards to 4o lnherilaloe taxe (e
ra-u»+ted tm! 1 get an oplnion on tha question.

in ¢ eh caxe he makes @ charge of 8,00 rfor eriting
a ripdines in his records that the e ia no tax iue.

“or inetanee sup oere that s wildow woman n:kes
applioation for a refusal of letters of sdninistration oo she
astate of her decen-eod husband ~u the grounds thet the:e 19
not =uf"lelsnt estate to excecd the i hue of the =idow In
hep bountiss ~nd sllowznces, ndd the probate court so orders
the Jdenisl of lotiers of -dministrations Loes the  robute
Judge have a rizht to entsy a rccords naking e fiuding of no
tnheritance tax due, and ohspge 5400 for the record?

In ansther instanoe the widow sppenred before the
srobete court to prove und prodete the will of her hZusbudbde
she had Tive ohildren, snd Lhe estate smounted, %0 Letween
three and four thouscnd dollers. +he vxem tions amounted
to 40,000000 1in regerd to the .nheritanee taxe -“hare wus
no tax due the states 4she widow aftcr probating the #ill
‘44 not aprly for letters testimentary becouse, sll the
debte core mald, nobody owed the decensed, ull the heirs

ore of * una hed entered fnto =b sgreement to make
dlatridvution aoonrdlna to> the will, end the widow and the
heire 414 not want oay ndnlnutratlon o the esiate,. [art
of tho estaile eonsisted of ronl ests @ +he probate Jjudge
was of the oOpluion that he had 8 richt to make a finding i
his reoord thot there wes no inh ritance tax -ue, and oharge



-

the widow and the heirs $5.00 ror the reporte These
Gernan pooqlo refused To pay the amount asked for the
findinge <Lhe probate Judge wanted to make the estate
pay the 5,00, 12 it his r!.%ht or duty to make up
this reocord and charge 25,00

In snother in=tance, the decensed dlied intestiate,
The tangible property such as reel estate does not
exceed the exemptions allowed the survivors, No ade
ninistreation was had and there was no wille There is
no evidence to show that the intestate left sufficlient
property to make an inheritance tax, Has the probete
judge any authority to roroce and investig:tion, run
up costs by appointing an uppraiser, and on his report
of no tax due, make a finding in the probate record
of no tax 4due, and charge 35,007

jeotion 11782 R, J. Mo, 1929 is the governing st:ztute relative
to fees nllomble to judges of probate courts for their services.
ihis seotion is quite lengthy and it would serve no purpose in this
opinion to set it out verbatime It i sufficient to say th:t the
only fees therein set out that could be at all sapplieable to the
situation presented by you is the part of the seotion allowing to
the probate court & fee of 2§ pcr cent of all inheritance toxes
assessed, the fee to be allowed for extra work and duties in looking
after an& supervising the estates in his court.

it 1s, of ocourse, axiomotioc that no oficer is entitled to fees
of eny kind unless provided ror by statute snd the law conferring such
richt must be strictly construed, ~‘here the statute f:ils to provide

a fee~ for services he is reqjuired to perform as u publie of icer, he
has no clainm for compensation ther.fore This rineiple of law is
elearly enuncianted in the esrly case a! state ex rel v, Adams, 172

Moe 1, wherein the court aaid:

"In order to maintain this proposition some statute must
be pointed out whioh expressly or by necessary implication
provides suoh compensation ror such officer, for it is
well set:led law that hies right to eonponoahon for the
discharge of the ofricial duties is purely a oreasture of
statute and that the statute whioh is claimed to confery
such right must be strietly construed.”

~ mere applie-tion of these prineiplee to the statute here

involved determines the cuestion presented by yu. No provision is
therein found giving any compensation whatever to the probate cours
for writing a finding in his records that there is no vax due iu an
estatee A chorge of 25,00 for meking this rinding is, ioc our opinion,
not only unwarranted but unconseion=ble. 4if that practice were
followed in every county in the state, the result wuld be that the
probate courts would receive 25,00 whenever a person died, regardless



of vhether that person h+«d property sufriclent for ~dministrstion
or note "hat this 1= wholly unau ized 1# tOo elear for uny
question and it is the opinion of this department th:t the practice
of naking this charge s oculd be stopped immedintely.
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