
HIGHWAY' - / .cltOL: Highway patrolmen in pertorm~ng ~heir 
duties in regulating movement of traffic 
may prohibit parking on shoulders of high­
ways , and persons so parking may be prose­
cuted for obstructing the highway, under 
Sec . ?932, R. S . Mo . 1929 . 

PARKING CARS ON 
SHOULDERS OF THE 
HIGHWAY : 

BoTember 2 , 1938 

Honorable Edward v. Long 
Prosecuting Attorney 
? i ke County 
Bowling Green, Missouri 

Dear Sir: 

This is in repl y to yours of the 25th where in you 
request an opinion from this department based upon the fol­
lowing statement of f acts : 

"Please give me an opinion as to whether 
or not a member of the Stat e Hi ghway Patrol 
has t he authority under section 8203- 0, Laws 
of 1931, page 230. to forbi d the parking on 
the shoulder and bank of a State Hi ghway 
when i n t heir opinion the pa r king of such 
a number of automobi les creat es a t raffic 
hazzard. Would the placing of sign by them 
on the shoulder of sai d Hi ghway saying, 'No 
Par ki ng ', be construed as a reasonabl e direc­
t i on o~ the Pat rol in r egulating the moTement 
of traffic . ~d i f a person has parked on 
such shoulder in violation of thi s sign or 
instruction of the Patrol would he be guilty 
of a misdemeanor as provi ded i n sai d section. " 

The State Hi ghway Patrol Act, which is f ound in Laws 
of Missouri , 1931, page 230, in Section 12 thereof, sets out 
t he duties of patrolmen, which are as follo~: 

"It shall be the dut y of the patrol to police 
the highways constructed and maint e.i ned by 
t he commission; to regulate the movement or 
t raffic thereon; to entoree thereon the laws 
ot thi s s t ate relating to the oper ation and 
us e of vehicles on the highways; to enforce 
and prevent thereon the viola tion of the laws 
relating to the size, weight, and speed of 
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commercial motor vehicles and all laws 
designed to protect and safeguard the high­
ways constructed and maintained by the com­
mission. It shall be th.e duty of the patrol 
whenever poss ible to determine persons caus­
ing or respons ible f or the breaki ng , damaging 
or destruction of any improved hard surfaced 
roadway, structure , s i gn markers, guard rail 
or any other appurtenance constr ucted or 
maintained by the commission and to arrest 
persons criminally responsible therefor and 
to bring them before the proper officials tor 
prosecution. It shall be the duty or the 
patrol to cooperate wi th t he secretary or 
state and t he motor vehicle commissioner in 
the collect ion or motor vehicle registration 
tees and operators and chauffeurs licenses 
and t o cooperate with the state inspector ot 
oi l s i n the collection ot motor vehicle fUel 
taxes. " 

This section requi res the patrolmen to regulate the 
moTement ot t raf f ic on the highways and to enforce thereon 
the l aWB ot the state r e l ating to t he operation and use ot 
vehicles on the highways . 

Your request i s directed at those who par k cars on 
the shoulders ot the highways . The patrolmen desire t o 
prohibit this parking and claim they have authority to do 
80 by virtue or the provisions or the f oregoing statute 
which authorizes them t o regulate the movement ot trattio 
and to enforce t he laws ot the s t ate relating to the uae 
and operation or vehicles on the highwaya . 

·. 

We do not thi.nk t hat the State Highway Patrol Depart­
ment would be authorized to make a rule prohibiting parking 
on the shoulders or t he highways and f i le char ges against 
a person who · violates such rule, unless we have some penal 
statute which authorizes the punishment tor the violation 
ot a rule of the Stat e Highway Patrol . In ot her words , the 
s t ate Hi ghway Patrol is only a ministerial bod7 and it must 
look to the statute tor its powers and duties. It is not a 
lawmaking bod7 and therefore can not make rules or laws 
pertaining to t he high\vaya or the motor trattio ot this 
state and prescribe a punishment for the violation or such 
rule or law. 
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In our resear ch on y~ur question we find a s tatute 
which we believe woul d be applicable to a ' case where cars 
were so parke<i on the shoulders of a highway that they 
obstructed and endangered the tree passage of .traffic 
thereon. We reter to Section 7932 , R. s . :Uo . 1929., which 
is in part as follows: 

" * * * AIJ.y person or per sons v&o shall 
willfully or knowingl 7 obstruct or damage 
any public road b7 obstructing the side or 
cross drainage or ditches t hereof, or by 
turning water upon such road or right of 
way , or by throwing or depositing brush, 
trees, stumps , logs, or any refuse or debris 
whatsoever , in sai d road , or on the sides or 
in the ditches thereof, or by fencing across 
or upon t he right or way of t ·he same • or by 
planting any hedge or erecting any advertisi ng 
sign within the lines established tor such 
road , or by changing the location thereof , 
or shal l obstruct said road , highw:J ~ drains 
i n any other manner whatsoever, sh 1 be deemed 
guilty of a misdemeanor, and , upon conviction, 
shall be fi~ed not less than f i ve dollars 
nor more than two hundred dollars, or by 
imprisonment in t he county Jail tor not ex• 
ceeding six months! or by both such f ine and 
imprisonment. * * " 

In the case of State v . Campbell, 80 ~o . ·App . 110, 
113, t he court in speaking of unauthor i zed obst ructions to 
t he highway , said: 

"But any unauthorized or unreasonable obstruc­
tion or a highw~y which necessaril y impedes or 
incommodes the .use thereof, is a public nui sance 
at common law. El liott on Roads and St reets , 
476 and cases there cited. Bishop 's Crim. 
Law, sec . 531; Wharton 's Cri m. Law, sec . 1274 • 
.Any encroachment upon .any part of the highway, 
whether upon the traveled part ther eof or on 
the sides comes clearly vd thin the idea of 
nuisance . Every person has a right to go over 
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or upon any part or the highway, and t he 
f act that from notions of e conomy, or other­
wise , the public authorities having the same 
i n charge have not seen fit t o work the whole 
of it, does not alter or change the right . 
A t raTeler has the right to go anywhere on 
the right ot way outside of the beaten track 
of the highway it he so chooses , and any 
obstacl e placed in the way of his doing so 
is an infringement and obstruct ion of a public 
right, and an annoyance and therefore a publ1o 
nuisance . 

"The obsta cle must however , be or such a 
ehar acter and kind as to operate a s an obstruc­
tion .to p·ublic trave·l, or to public rights , or 
t o endanger the safety of persons traveling 
there, or as to offend and annoy t hose who 
come in contact with it . Wood' s Law Nuis., 
sec . 248; Wharton's Crim. Law, sec . 14'75. " 

a nd i n t he case of State v . Turner , 21 Mo . App . 324, 

• , 

an indi ctment was found against a person based on the follow­
i ng clause, which is now in Section '7932, supra: "or shall · 
obstruct said road or hi ghway in any other m~r wha-tsoever." 
A S to an offense ba sed on t his clause, the court said, 1. o. 
32th 

"Here , however , the sta t ute creates no new 
of fence , but merely enl ar ges an offence 
indictable at common law. 2 Bishop on Crim. 
Law, sect . 1273, note 6 , and sect . 1284. 

nrf there was no statute on the subject, 
the indictment would have been good at com­
mon law. The Stat e v . Appling , 25 Yo . 315; 
The Stat e v . Rose , 32 l • .o . 560. 

rt in view of the general rule that statutes 
should be construed with reter enoe t o the 
subject matter, the ob jects which pr~mpted 
their enactment , and th& mis chief they were 
intended to remedy, the general clause 1n this 
statute should be construed as referring to 
any other obstructions or a highway ·indiotable 
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at common law. It would be a toreed and 
irrational construction to hold that the 
statute provided tor the punishment of one, 
who , by throwing brush into the highway , 
partlJ' obstructed the unlimited use thereof , 
and yet permitted one to go scathless who . 
by digging a pit therein, endangered the 
safety or the traveling public." 

From the reasoning applied by the courts in the two 
foregoing cases. if a person parks his car on any part ot 
the highway in aucb a manner that he partly obstructs the 
unlimited use or such highway to· the traveling public, and 
as a result thereot endangers the lives and property of 
such travelers, then he has violated the provisions ot 
said Section 7932, supra , which prohibits "obstruction ot 
the highway in any other m81'1D.er , " and ma7 be arrested and 
charged with the commission ot such ottense , and , it found 
guilty, punished as provided by said Section 7932, supra. 

The State Highway Patrol Department, in the performance 
ot its duties , may place "No Parking" signa on the highwa7, 
but the person violating such "Ho Parking" rule could not be 
proaecuted· tor such act because there is no statute provid-
ing tor t ho patrolmen to make such a regulation, and there 
is no statute providing a penalty tor the violation of such a 
rule even if the pat.rolmen would make the rule. However, it 
the tacta justify it, that is, it such parking is such an 
obstruction that is prohibited by said Section 7932, supra., 
then the patrolmen may obtain the same results by proceed­
i ng under said Section 7932. 

CONCWSIOB 

From the foregoing, it is the opinion or this office 
that the State Highway Patrol may not establish "No Parking" 
zonea on the shoulders or the state highways and prosecute 
a person tor the violation or such regulatioA. As there ia 
no law that prohibits a person from traveling on the shoulders 
ot the improved highwa7a, an obstruction to such highwaT coul4 
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be created not alone by stopping on the sla,b or improyed 
part of the highway , but under some cir cumstances an 
obstruction t o t he tree pas sage of the traveling p~blio 
on the highway could be created by parking on t he shoulders 
of such highway, especia lly on a curve or where there is a 
probability of t he t ravelers having to t ravel on the 
shoulders of the high19ay under extraordinary oiroumatanoea. 
Therefore. if the parking of a motor vehicle on the shoulders 
of an improTed highway would • under the foregoing clroum­
atances. obstruct t he t raffic and endanger the tree passage 
of the traveling public. t hen such person could be intor.med 
against by the patrolman or any other person having knowledge 
of such offense , charging t hem with the obstruction ot the 
public highwaya as i s provided by sai d Section 7g32• supra, 
which i s a miademeaDOr and puni•hable by f ine and/ or imprison­
ment in the county Jail. 

Respe ct f ully submitt ed 

TYRE VI. BURTON 
Assist ant Attorney General 

APPROVED: 

J. W. BUFFINGTON 
(Acting) Attorney General 

TWB:BR 


