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An o££~eer may not be elected to 
another offi~e during t he term ~ 
his off ice, and if he is elect ed 
and enters upon the duties of such 
other off ice, a va~anoy exists in 

Ma 18 t~9~lfice held and an appointment 
Y , to fill the vacancy is in 

order. 

Honorable Harry J. Libby, 
Judge of Second Judicial Circuit , 
Shelbina, Missouri. 

-Dear Sir: 

This is in reply to your request of May 12, 1938, 
for an offici al opinion from this department based upon 
the following lett ers 

• 

"Mr. Robert E. Stone, with whom you 
are personally acquainted, is the 
present duly elected, qualified and 
acting Collector of the Revenue of 
14~con county, Missouri, having been 
elected at the General election for 
state and county officers held in 
November , 1934, and who qualified 
and took office for a term of four 
years expiring MarCh lst, 1939 . 

Mr. Stone desires to become a candi­
date 1n the State wide primary i n 
August of t his year for the democratic 
no~ation for Clerk of the county 
court of Macon county, Missouri, the 
term of which office, if he be nomi­
nated and elected, will commence 
January 1, 1939, whereas, under the 
law his term of·Collector of the 
Revenue will not expire until March 
1st, 1 93 9 . 

Mr. Stone under stands of course that 
he cannot hold two off ices at once 
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and the same t 1me . He wo·~ld like 
to obtain an Opinion from rou about 
the following matteras {1). Whether 
if nominated and elected, County 
Clerk of Macon county Missouri ; for 
the term commencing January 1 . 1939 , 
the present incumbent County Cle rk 
can hold over until MarCh 1, 1939, 
and he • himself h ol d the office of 
Collector until that time; or (2) 
whether if nominated and elected, 
he would have to resign his office 
aa Collector of the Revenue, effective 
January 1 , 1959, and let the Governor 
make an inter~ appointment of a 
collector, to serve tram January 1. 
1939 to March 1 , 1939. 

I am, of course , not in a position 
to advise him, and 'have sn .;gested to 
him that he obtain an opinion from 
you, and I am therefore writing you, 
requesting that you gi ve him an 
opinion on the above questions." 

The off ice of the county clerk is the clerk of 
the court of record. Upon our reaearah on the question 
which you have submitted, we find that the following 
secti ons applys Section 11664, R. S. Mo . 1929, provides 
as follows: 

"At the general election in the year 
eighteen hundred and eighty- two, and 
every four years t h e reafter, except 
as hereinafter provided, the clerka 
of all c~:>Urts of record, except of 
the supreme cour t, the St. Loui s 
court of appeals , and except aa 
otherwise provided by law, shall be 
elected by the qualified voters of 
each county and of tne city of St . 
Louis , who shall be oommissi:oned by 
the governor, and shall enter upon 

·. 
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the discharge of their duties on the 
fir st Monday in January next ensuing 
their election, and shall hold their 
off ices for the term of four years, 
and until their successors shall be 
duly elected and qualified, unless 
sooner removed tram off ice. " 

Section 5, arti cle XIV of the Consti tution of 
M1 ssour1 provides as i'ollows 1 

•1n the absence of any contrary pro­
vision,. .all of1"1oe·ra now or here­
a.fter el.ec;ted or appointed, sub j ect 
to the right of r esignat i on, shall 
hold offic;e during their official 
terms, and until the1~ successors · 
shall be duly e~eo.ted or appointed 
and qua~1f1ed." 

Section e, article XIV of the Const i t ution of 
Missouri prov14es as fol l ows: 

"The compensation or fees of no 
State, county or municipal off icer 
shal~ be increased during his tezm 
of of.ficeJ nor shall t he term of 
any ·o . .ff 1oe be extended for a longer 
period than that for which su eh 
of f icer was elected or appointed." 

Volume ~6 , Oor pus Juris, page 969, sect ion 111, 
quotes the ru1e on an off ice becoming vacant in the 
following langua ge s 

"* * * -tt- Under a provision that 
of f icer a shall hold over until t heir 
successors a re 1 elected 1 and quali­
fied, the offi cer holding over is 
1n all respects a de jure of r ioer , 
and the e.xpir at ion of the term doe a 
not produce a vacancy. "* * ~ * * * 
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And in the case of State v. Brown, 274 s.w. 965 
l . c. 976 , the rule is stat ed as follows: 

"The law i s well settled that , 
whe~e a public officer is elect­
ed or appointed to hold office 
for a definite period, and until 
his successor is appointed or 
elected and qualified, failure to 
appoint or elect a successor at 
the end of suQh period does not 
work a vacancy. State ex rel. 
Lusk, 18 Mo. 333; State ex rel . 
Stevenson V• Smith, 87 Mo. 158 . 
It follows that the incumbent 
properly holds until his success­
or is elected or a ppointed and 
qualif'ied, and 1 t is t hen only 
that his term expires. " 

By the rule l aid down in Corpus Juris, supra, and 
the case or S~ate v. Brown, supra, the failure of the 
newly elected officer to qualif'y would not constitute 
a vacancy 1n the office to 11h1ch he was elected, but the 
incumbent would be authorised to hold such of'f'ice until 
a successor 1a duly elected and qualified. Section 11666 
R.s. Mo. 1929 provides 1n part aa follows: 

"Every clerk, before he enters on 
the duti&s of his off1.ce , shall 
enter into bond• payable to the 
state of W.ssour1. w1 th good and 
sufficient securities. who shall 
be residents of the oounty f'or 
which the clerk 1a appointed or 
elected, in any sum not leas than 
f'i ve thousand doll era , the amount 
to be fixed and the bond to be 
approved b y the court of which he 
is clerk, or by a majority of the 
judges of such court, in vacation.• 
... * .. * * ... ~ * * * * * * * * * ** 
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Section 11668, R. S. Mo. 1929 provides as followss 

"The certifica.te of the election 
of any clerk, s i gned by the pre-
siding judge of the county court, 
and the bond of every cl erk, shall 
be deposited in the of f ice or the 
secretary of state, w1 th the appro-
val of the court or j udges indorsed 
thereon." 

These sections contain the duti&a to be performed 
by the county clerk and the county court before the clerk 
is authorized to assume the duties of the office . 

However, the failure of t he newly elected offici al 
to comply with the f oregoing requirements would not consti­
tute a vacancy 1n the off ice of the clerk of t he county 
court. 

In the case of Aiken v. Sidney Steel Scraper Company, 
197 Mo. App., 673 , l.c. 681 , t he court said: 

"'The failure of a per son duly elec-
ted or a ppointed t o an off ice to take 
the prescribed oath o r g ive a bond, as 
required, or either , does not, when 
he has proceeded to exercise the 
functions of the office , invalidate 
his acts so far as the publi c or t hi rd 
persons are concerned. As to them, 
his acta are aa valid aa t hough he 
were an of ficer de jure. His title 
to the office cannot be attacked col­
laterally, but only by direct pr o­
ceedings ln the nature of <J¥{ warranto. 
The failure to qualify cons t utes a 
ground for ousting htm from the office .•" 

As stated ln Section 11664, supra, the clerk shall 
enter upon the d i scharge of his duties on the first Monday 
in J anuary next e nsuing his ele ction. 
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Your request includes the question of whether or not 
the provision, "that the clerk shall enter upon the dis­
charge of the dut~es of t he off ice on the first Monday in 
January next ensuing his election". is directory or man­
datory. 

On the question of mandatory and directory pro­
visions of the statute the court in the case of Bitundnoua 
Paving Company v . McManus, 144 Mo. App. 593• l.c. 607,said : 

"The distinction between mandatory 
and directory enactments h8a often 
been under consideration by the 
courts. Into which of these clas ses 
any given statute falls is to be 
determined by its character and pur­
pose. If no substantial rights de­
pend upon it and no injury can result 
from ignor1.ng it, and the purpose of 
the Legislature can be accomplished 
in a manner other than as pr escribed 
t herein and substanti ally the s ame 
results obtained• t hen the statute 
will general ly be regarded as directory . " 
**** *•K ** 

In the case of State ex rel . Attorney General, v . 
Churchil l , 41 Mo. l.c. 43 , the eourt said: 

"It is stated t hat Jasper N. Norman 
was duly elected treasurer of the 
County of Laclede ~t t he election 1n 
November. 1866• received his certi­
ficate of election, gave his bond• 
which was approved by the County Court 
and ordered to be filed, and took the 
oaths r equir ed by law, which were en­
closed in h i s certificate or commission; 
but t hat a few days afterwards, on 
motion of 'the county attorney, the 
County Court made an order rescinding 
the approval of the bond, and decla ring 
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it annulled, for the r eason tha t it 
had not been offered and filed within 
ten days after t h e election, as re­
quired by the sta t ute--G. S. 1865, ch. 
38, section5 . The court also declared 
the offi ce vacant and proceeded to 
appoint the defendant county treasurer, 
who gave the required bond, was dul y 
qualified, and entered upon t he d~ties 
of his office. 

We think the court er red in th1 s pro­
ceeding . The bond was not void, nor 
void.abl e , merel y because not presented 
and filed wit~ t he ten days . This 
provision of the sta tute is directory 
only . The matter of time was not 
essential to the vdidity of the bond, 
nor a condition precedent to the party ' s 
title to the of f ice. The time not bei ng 
of t he essence of the thing requir ed to 
be done here, it was not material--Rex v. 
Lexdu1e, 1 Burr. 497; Sedgw. Stat. & Const. 
Law, · 368-- 74 . When a sheriff was required 
to give bond within twenty days aft er his 
election, it has been held that the statute 
as to the time of giving the bond was di­
rectory merely, and that the failure t o 
give the bond within that time did not 
forfei t his title to the office--People 
v. Holly, 12 Wend. 481. We are of the 
opinion that the orders of the court va­
cating the bond, decl aring tbe offi ce 
vacant , and appointing the defendant 
treasurer, &hou1d be regarded as having 
been done wi thout authority of l aw and 
as mere nullit ies."* * * * * * * * * 

From the foregoing rul es of constructi on the pro­
visions of said Section 116641 supra , might be considered 
directory under certain circumstances , but, the court 1n 
the case of Louis s. Fl atan v. The State ex rel . W. c. 
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Edwards, 56 Texas Reports, 93 l.e. 98• in discussing an 
exceptio~ to the general rule or such directory statute 
said: 

"The ter.m of offi ce provided by the 
constitution is Short. and suCh per­
sons as seek of fice , and by the vote 
of the people are elected thereto, 
should riot be di l atory in qual~ing 
after they have been notified by 
certificate of election that the 
people hav-e honored them by their 
confidence expressed through the 
ballot. The statute provides that 
a pera~n elected to the off ice o£ 
sheriff Shall give bond and take the 
oath of orf ioe within twenty days 
after notice of his election; and 
he that seeks an extension of the tLme 
provided by statute should show some 
extraordinary r eason therefor . 

The time prescribed by statute wi thin 
WhiCh a pers~ elected to ·an office 
shall' qualify has been hel d to be 
directory in some or the other states , 
and so was held to be in this case 
upon former appeal. These rulings 
were no doubt made to coveP such cases 
as might arise in which a person could 
not., for some good reason beyond his 
own control~ qualify wi~n the pre­
sc~ibed time, in order that the r ight 
of the person to qualify might not be 
destroyed Without wrong upon his part, 
and that the wish of the people might 
not be l ightly defeatedJ but 1t is not 
believed that the rule oan be extended 
to cases 1n whiCh ther e ia neglect upon 
the part or an elected person. 

In this ease t he certificate of election 

I 
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issued ·to the r elator on the 18th day 
o£ November, and £rom the 20th day of 
that mont:tl, after several adjournments 
made as alleged in the answer to enable 
him to perfect and present his bonds, 
on the 18th day of the December follow­
ing he presented bonds which were ad­
judged by the court insufficient. These 
facts might be held to constitute neg­
l ect, and if so, as more than twent:v 
days had elapsed after he recei ved his 
certificate o£ election, it might well 
be held that the ex tens ion o£ time should 
not have been given. The plain words 
o£ the statut e shoul.d have thei r i'ull 
effe ct in reference to the time within 
which an elected pe rson shoul d qualify, 
in all oases in which t here is neglect 
or refusal to. qualify." 

From this case 1£ t he o££1cer fails to qualify for 
the of.fice to which he is elected and such .failure is 
brought about by his own negligent acts or omissions, then 
the statutes providing when he should enter upon his official 
duties s hould be construed as mandatory. 

We fail to find where the Missouri courts have 
passed on this particular quest i on, however, we believe 
the reasoning in the Texa s case is good and we are follow­
i ng that ruling in arriving a t our conclusions in this 
opinion. 

CONCLUSION 

From the foregoing thi s oi'f'ice is o.f the opinion thatz 

1. The present incumbent county clerk will .hold his 
office unt i l · hls successor is duly elected and qualified. 

2. That the count y collector, should he be elected 
to the of'fice of county clerk would not be autho~zed to 
fall to qualify and enter upon the duties of t he off'ioe 
of county clerk on the f irst Monday in January i'ollowing 
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his election because of the tact that he held the office 
of county collector the duties of which were so incom­
patible with the dutie s of t h e office of county clerk 
that he could not hold both offices at the same ttme, and 
f or that reason he could not qualify until March first . 

We are further of the opinion that if the county 
collector is elect ed to the off ice o·f county clerk that 
the off ice of county collector would became vacant at 
the time that the county collector qualifies and enters 
upon the duties of the county clerk , and that interim 
appointment of county collector to serve f rom the first 
Monday 1n January, 1939, to l!arch 1, 1939, woul.d be 
necessary . 

RespectfUlly submitted, 

TYRE W. BURTON 
Assistant Attorney General 

APPROVED: 

J. E. TAYLOR 
(Acting) Attorney General 
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