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June 15 # 1938 

Hono~ble Lloyd w. King 
State Superintendent 
De oartment or Public 8dbools 
Jefferson City# Missouri 

Dear Sir: 

At t ention: Geo. B. John 
Director of Finance 

T.his Department i s in receipt of your letter of 
June 13th# a s follows: 

11 The at tached letters from l ~r . 
Charles h i ggins are . self­
explanatory . Also# attaChed to 
Mr. Hi ggins' letter s are replies 
from this Department. 

" ttr. lii r..g1n s has requested that 
t he opinion of the At torney-General 
be se cure d in answer to the follow­
ing questions based on the informa­
tion given in his letters: 

.. 1 . If a board member resigns# is· 
a subsequent withdrawal of his 
resignation legal_ 1f done before 
the county superintendent fills 
t he vacancy by appointment? 

"2 . What constitutes prope r . notice 
of resignation; also# proper notice 
of w1 thdrawal of r esignation?" 

In connection with t he quest~ons submitted we have read the 
correspondence which you have attache~ relative to the eon­
troversy1 but it appears that the matter finally resolves 
itself i n to t he legal que s tions which you present. 
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Section 9290, R. s. Mo. 1929, refers to the 
tenure of board members and the tilling of vacancies, and 
provides as follows: 

"If a vacancy occur in the o:ff~ce 
of director, by death, resignation, 
refUsal t o serve, repeated neglect 
of duty or removal from the district' 
the remaining directors shall, · 
before transacting any offic~al 
busine sa, appoint sane sui table 
person to fill sUCh vacancy; but 
should they be unable to agree, 
or should there be more than one 
va caney at any one time, the county 
superintendent of public schools 
shall, upon notice or such vacancy 
or vacancies being filed with b1m 
in writing. Jlmmedia tely :fill the 
same by appointment, and notif'y 
said person or persons in writing 
of such ·appointment; and the 
person or persona appointed under t he 
provisions of this sec~~on Shall 
comply with the r equirements of 
section 9288, and Shall s~rve until 
the next annUal sChool meeting. " 

The procedure a s to a vacancy or vacancies_, caused 
by resignation,· should be as fo~lows: 

"upon notice of such vacancy or 
vacancie s being f iled with ~ 1n 
writing~ ~ediately fil l the same 
by appointment." 

The gener al principles with reference t o vacancies 
and the effect of a withdrawal or attempted withdrawal of a 
resignation is discussed 1~ the decision of State ex rel. 
Kirtley v. Augustine, 113 Mo. 1. e~ 24, as follows: 
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"'It is well established law~ that, 
i n t he absence of express statutory 
enactment~ ~he a uthority to accept 
the resignation or a public off icer 
re sts with the power to appoint a 
successor to fill the vacancy. The 

· right to a ccept a re si gnation is said 
to be incidental to the power of 
appointment. 1 Dillon on Municipal 
Corpora tiona ( 3 Ed. ) sec. 224; Mechem 
on Public Offices. sec. 413; Van 
Orsdall v . Hazard, 5 Hill (n. Y. ), 
243; State ex rel. v. Boecker, 56 Mo . 
17. 

" ·' By section 11, article 5• Consti­
t u t ·ion of Missouri, it i s provided 
that: "wh en any of'f'ice ~ll become 
vacant, th e governor, unless other-
wise provided b7 law, shall appoint 
a person to fill such vacancy,ff etc. 
It seems that no provision exists 
1n our st atute s f or filling the 
vacancy of county treasurer . Hence 
it fPllows that the power of appoint­
ment remains, as directed by the con­
stitution, vd th t he governor. And the 
authority t o f ill the vaeaney being with 
t he governor, here likewise rests the 
power t o a,ccept the re signa t'-on. In 
order then to create a vacancy 1n the 
of'f' iee held by Augustine his resi.gna­
tion .must have been lodged w1 th the 
governor, and by the governor accepted . 
There being no particul ar mode pointed 
out by statute or by the Constitution1 
this resignation may be in writing or 
by parol. No particular form 1~ 
required. It is only necessary that 
the 1ncumben·t evince a purpose to 
relinquish the off ice--that this purpose 
be communicated to the proper authority• 
and t hat t~s resignation be accept~d 
either Ln terms, or some~ng t antamount 
thereto, such as a ppoin ting a successor, 
etc. Ed:wa,rds v. United States, 103 

.. 
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u. s. 471- 474 ; The reopl e v . Board 
of rolice, 26 Barb . 502; LJ.eehem on · 
~ublic Of f i ces and Officers , sec . 
414 , et seq. 

" ' .. hen thi. s r esi [::nation shall have 
been co~cated to the p roper 
author! t y and the same shall be 
accepted--~hether f ormally or by 
the appointment of a successor--it 
i s beyond r e call, i t nanno t then be 
withdr awn. l1J.mmack ' s case, 97 u. s. 
426 . 

" ' In view then of t hese princi ples it 
woul d se em that de fendant Augustine 
had accompl iShed a complete resigna­
tion of the orfice to which he was 
ele cted. I t i s clear that he and the 
members of the county court as sumed 
the law to require his resignation to 
be present ed t o the county court . · 
In this they were clearly mistaken, 
s ince as already Shown t he governor 
of t he state , the appointing power, was 
t he proper party to whom the r esi gna­
tion should have been tendered. How­
ever defendant' s r esi gnation was, by 
his lmowl edge and consent, f orwarded 
to the governor, and he acted t hereon 
by desi gnating a succe ~aor, and this 
too before defendant made any effort 
to r•ithdraw such resignation. 'Ibis 
conduct on t he part of Augustine 
s ignified a complete. renunciation of 
t he offi ce-a. resignation--and there 
was b y t he governor such an acceptance 
as constituted a vacancy . 1.'he naming 
a successor ( though a for.mal commis­
sion had not been made out) committ ed 
the governor to, and a t law cons tituted• 
a n acceptance of Augustine' s resignation. 
uimmack ' s Case , supra ; s..echem' s J!ublic 
Offi ces and Officers, sec . 415.• 

' 
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In the decision quoted above it appears that the ma tter 
had reached a further s t ep in the procedure than in the 
instant case . The successor bad been n&lled but had not 
received the commiss ion. But as stated above, the above 
principles are .fundament al ' in considE~ring the question. 
School directors are cons i dered· public off icers. State 
ex 1n.f. McKittrick v. Whittle , 333 Mo. 705. 

~u1te anal or ous to the situation i s the decis ion 
of Rocki~gbam County v . Luten Bridge Co. , 35 s. w. (2d) 
1 . e . 306, as follows: 

"The .~.orth Car ol ina statutes make 
no provision for resi gnations by 
member s of the boards of county 
commissioners . a public off icer, 
however, has at common l a t he 
right to resign his off i ce , pro­
vided hi s resi gnation i s accepted 
by the proper author! ty. 1 .. oke v . 
hender son, 15 11 . c. 1, 25 Am. Dec. 
677; * * * * * * * * * * * * * * And, in t he absence of statute 
regu.l ating the matter , his res1gna- · 
tion should be tendered to the 
tribunal or officer having power 
t o $ppoint his succes8or. 22 R. c. 
L. 558; * * * * * ~ * ~ * * * * * 
~tate v. Augustine, 113 ~. 21, 
20 s . vr. 651, 35 Am. st . Rep . 696 . 
In the case last cited it i s said: 

"~ It i s well-e stabliShed law that , 
i n the absence of expr ess statutory 
enactment , t he authority to accept 
the r esignation of a public officer 
r est s with the power to appoint a 
successor t o fi ll the vacancy. The 
right to accept a re signation i s 
said to bo incidental t o t o power 
of appointment . 1 Dillon on 
~uni~ipal Corporations ( 3d ~d . ) 
See. 224; ~· ·~ ·::· ->.- * i:· * J.l- .;.- * *' 
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"In North Carolina. the officer 
having power to appoint the 
successor of a member of the 
board of county co.mmissioners is 
t he cle rk of the superior court 
of the count7, Consolidated 
Statutes of l~orth Carolina. 
Section 1294. It i s clear. there­
f ore. that 1 when Pruitt tendered 
his resignation to the clerk of 
the superior court1 he tendered it 
to the proper au thority. 

"The mer e filing of the resignation 
with the clerk of the superior court 
did not of itself vacate the off ice 
of l:'r uitt 1 it was necessary that 
his r esi gnation be accepted. Hoke 
v. Henderson. supra ; Edwards v . u. s. 
103 u. s. 471 1 26 L. Ed . 314. But. 
after its acceptance. he had no 
power to withdraw it. Uimmack v. 
u. ~ •• 97 u. ~. 426 1 24 L. Ed. 1067; 
* * * * ~ * * If1 as the off er 
of proof seems to indicate1 the 
resignation of Pruitt was accepted 
b7 the clerk prior to his attempt to 
withdraw it1 t he appointment of Hampton 
was unquestionably valid1 am the 
latter1 with ~art1n and Barber. consti­
tuted a quorum of the board of commis­
sioners. with t he result that action 
te.ken by them in meetings of the board 
regularly held was action by the county." 

Conclusion, 

It does not appear by the correspondence that the 
County Superintendent ever accepted the re s i gnation of the 
directors. It does appear that the two d1rectors 1n question 
handed their resignation to the remaining third director. 



Bon. Lloyd w. King -7- June 15, 1938 

He in turn transmitted the same to the County Superintendent. 
By the terms of the sta tute it was necessary for the two 
members of the board in question to give their res i gnation 
to the County Superintendent. It does not appear that they 
instructed, acquiesced or directed the third member to 
transmit the resignations as was done 1n the x ·.rtley v. 
Augustine case, quoted from supra. 

ihere i s a question ot fact which the correspondence 
does not clearly indicate and that i s as to whether or not 
t he County Superintendent ever accepted the res i gnations ot 
the t wo members, but we must assume that he did not from 
the mere tact that he Dllde no appointments as to their suc­
cessors. The mere :fact that the two members of the board 
gave their resignations t o the other member of the board did 
not ot itself vacate the off ices. 

For the reasons mentioned above and f or the 1\trther 
reason that t he record does not show that written resignations 
of the two directors were forwarded to the County ~uperintend­
ent by the third member of the board (the batt ers show that 
he telephoned the County Superintendent) and for t he reason 
that t he resignati ons were not accepted before the two members 
withdrew the same, we are of the opinion that the two vacan­
cies do not exist on the board ot directors of the school . 
as to your second question, it appears that the answer to tha 
first has also embodied the ans~er to it. 

0\'VN : EG 

APl"ROVED: 

J . E . TA!tbR 
(Acting) Attorney-General 

Yours very truly 

OLLIVER i• . liOLEN 
Assistant Attorney-General 


