
SPECIAL ROAD DISTRI CTS) 
COUNTY COURTS ) 

County court cannot levy different 
r ates in di fferent special road dis­
t r ic t s for special r oad and bridge 
tax. 

r 

April 7 , 1938. 

FILE 0 Honorable o. A. Kamp 
Prosecuting Attorney 
Montgomery County 
Mont0 omery City, J.:issouri if 
Dear Sir: 

This will acknowledge your inquiry of 
the 5th instant , which reads as followst 

"The County Court would like for me 
to obtain your opinion of the fol­
l owing question. 

"Referring to Section 7891 R. s . 1929J 
· and Article 10, Section 22 , Constit~ 
tion of issouri , authorizing the 
County Court to levy a special Road 
and ·Bridge Tax , for the benefit of a 
Specia l Road District , t o an amount 
not to exceed 25 cents on the one 
hundred dollar s valuation, which l evy 
is i n addition t o the levy made for 
County Road and Bridge fund autho­
rized by Sec . 11 , Article 10 of the 
Missouri Constitution, and Sec . 7890, 
R. S. 1929. 

"In this county there has been f or the 
lest 15 years or so a levy of 10¢ on 
the hundred dollars valuation, made 
by the County Co~t, for all Special 
Road Districts. There are now one 
or two Specia l Road Districts in the 
county which desir e t o have the levy 
for their districts raised to a s much 
as 15 or 20 cents on the hundred dol­
lars; tha t is the Co"Mniss1oners of the 
district desire it to be raised. 
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"The question is: Has the County Court 
authority to raise the levy for such 
districts , to 15 or 20¢ on the hundred 
dollars valuation, on the request of 
the Special Road District Commission­
ers, if the Court in its discretion 
feel that it should be so raised? 

"In other words, is the County Court 
authorized·, to levy a certain amount 
f or one s pecial road district; and a 
great er amount f or another district, 
as in their discre tion they deem proper , 
~erely upon .the request ot the comm1a­
'sioners of such special road distr ict?" 

The queetion presented by your letter is, "can 
the County Court, merely upon the request of the Co~a­
sionera of a Special Road District , levy a special road 
and bridge tax for that district different from the tax 
levied f or other portions of the county"? 

The suggestion ot a tax in one special road dis­
trict different from that in other portions of the same 
county directs our attention t o Section 3, Article X 
of t he Constitution of Missouri, whlchr eads as follows: 

"Taxes may b e levied and collected for 
public purposes only. They shall be 
uniform upon the same class of sub­
jects wi thin the territorial limits of 
the author! ty levying the tax, and all 
taxe s shall b e levied and collected by 
general laws." 

Definite provision aa to uniformity requires 
uniform! ty throughout the taxing district . The rule hu 
been stated thus: 

"Uniformity of taxation, a s provided 
for by state constitutions, ia re­
quired throughout the territorial 
limits of the taxing district. If the 
tax ia a state tax, it must be un1£orm 
throughout t he state . If the tax is a 
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younty tax, it must be un1£or.m 
throughout the county. If the tax 
is a town tax, it must be uniform 
t~oughou t the town. I.f the tax 1 s 
a city tax , it must be uniform through­
out the city. If the tax is a school 
tax, it must be imposed throughout 
all the school district. The uni­
form.! ty corresponds t o the terri toria·l 
limits of the taxi~ district." 

- Cool ey Taxation, Vol. I 
P• 645- 646 . 

The question which naturally .follows is, "what 
is the authority levying the special road and bridge tax, 
and what are the territorial limits of that authority"? 
In other words , what is the taxing district, the county 
or the special road d i strict? 

The provision .for the levyins of the tax inquired 
about is Section 22, Article X of the Constitution of Mis­
souri, which r eads as follows: 

"In addition to ~es authorized to be 
levied for county purposes under and 
by virtue of section 11, article X 
of the Constitution of this State , 
the county court in the several coun­
ties of this State not under township 
organization, and the township board 
of diree~rs in the several countiea 
under township organization, may, in 
their discretion, levy and collect, 
1n the same manner as State and county 
t axes are collected, a special tax not 
exceeding twenty-five cents on each 
$100 valuation, t o be used for road 
and bridge purposes , but for no other , 
purpose what ever ; and the power hereby 
given said county courts and townahip 
boards is declared to be a discretion­
ary power." 

" . 
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It will be seen that thi s provision expressly 
grants to the c ounty court tbepower to levy this additional 
tax for r oad and bridge taxoa . No mention is made of road 
districts. The tax i s a county tax. In discussing this 
provision of the Constitution, the Supreme Court , in the 
case of State ex rel vs. Pemiscot Land & Cooperage Company, 
295 S. w. 78; 317 Mo . l. c . 45, said: 

"It will be noted that this section of 
the Constitution, i n pl ain and s~ple 
language , provides , in addition to • taxes authorized to be ~evied for 
county purposes (under Sec. 11 , Art. 101 
Cons.t . ) , that the county court may levy 
and collect , as state and c~unty taxe s 
are collected. a special tax of not 
more than twenty- five cents on each 
one hundred dollars ' valuation, to 
be used for roads and bri~es , but 
for no other purpose whateverJ .and 
the power thus conferred on the 
county courts i s declared to be dis­
cretionary. This .!! .!!! express grant 
of power ~ the count;y courts, and 
is a l~i tation of the power of the 
Legislature ; a po~er granted to the 
county cour1a to levy and collect a 
special tax for road and br idge pur­
poses . The Leg i slature, in 1909, 
passed an act in almost the identical 
language of this section of ~e Con­
stitution , purporting to enforce 
this section of the Constitution. 
(Sec . 10842, R. s. 1909; now Sec . 
~0683, R. s . 1919 .) T.hia section 
of t he Consti tution is self- enforc-
i ng, and the courts may fix the rate 
within the limitation, and levy and 
collect taxes under said section 
without the aid of legislative en­
actment. •• 

The f'or egoing case clearly holds that this con­
stitutional provision is an express gr ant or power t o the 
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county court and that the provision is. self- enforcing. 
That being true- the county courts_ under authority of 
this section, can levy this particular tax, and they 
are therefore the taxing authority. The tax woul~ be 
a county special road and bridge tax. How the tax should 
be disbursed is not provided f or in this section of the 
Constitution. The Legislature, however , has passed a 
law, being Section 7891 , R. s .. lt:o. 1929- which, after 
providing for the levy of the tax (which provision, ac- · 
cording to St ate ex rel . vs . Pemiscot Land & Cooperage 
Company, supr a , is unn.eeessary) pr ovides f'urther as to 
bow the money raised by the tax shall be disbursed. Said 
pr ovision reads as fol lows: 

" ** Provided, however , that all 
that part or portion ot aa1d tax 
which shall arise from and be col­
lected and paid upon any property 
lying and being within any road 
district tihsll be paid into the 
county treasury and pl aced t o the . 
credit of the special road district, 
or other road district, from which 
it arose, and shall be paid out to 
the r e spective road districts upon 
warrants of the county court_ in 
tavor of the commissioners , treasurer 
or overseer of the district , aa the 
ease maybe: Pr ovided , f'urther , 
that the _part of said special r oad 
a.nd bridge tax arising from and 
paid upon property not situated in 
any road district _ s pecial or other­
wise , shall be placed t o the c~edit 
of the ' county road and bridge fUnd ' 
and be used in the construction and 
maintenance of roads, and may, in 
the discretion of' the dounty court, 
be used in improving or repairing 
any street in any incorporated city 
or villate in the county, if said 
street shall f orm a part of a con­
tinuous highway of said county lead­
ing through such city or village; 
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but no part or said fund .shall be 
used to pay the damages incident to~ 
or costs of, establishing any road: 
Provided further , that no warrant 
shall be drawn in .f.avor o.f any road 
overseer until an account for work 
done or mater ials furnished ahall 
have been presented and audited by 
the county court. 

The Supreme Court of this state ·has held that the 
Legislature could provide the manner of disbursement of the 
funds raised by this tax. In discussing the foregoing sec­
tion of the statutes, in the ease of State ex rel. vs. Bur­
ton~ 266 Mo., l.c. 719, the court said: 

"The legislative pow.er to tax b e1ng 
inherent, the creation of agencies 
or instrumentalities for the levy, collec­
tion and disbursement of such taxes fol­
lows as a necessary consequence~ and 
hence the r i ght o.f the Legislature to 
enact a l aw delegating ~ in this case, 
the disbursem.ent o.f the taxes collected 
to a board of commissioners of a special 
road district , is not an ~proper exer­
ciae of such power." 

We gather from the foregoing aut horities that the 
tax inquired about is a county road and bridge tax . to be 
levied by the county court under authority of Section 22 , 
Article X of the Constitution or Missouri , and that it is 
only in the disbursement of the proceeds of the tax that 
the Commissioners or the special road district have any say. 
Section 7891~ supra, clearly shows that the Legi ·slature con­
sidered the t ax as a county tax, for said section provides 
that the proceeds of said tax arising f'rom and paid from 
property not situated in any road district , special or other­
wise, 'shall be placed t o the credit of the ' county road and 
br~dge .fund' and be used in the construction ahd maintenance 
of roads." 
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The tax is a tax upon all the taxable property 
i n the county. That being true, the tax rate would have 
t o be the same over the entire county, in order to meet 
t he requirement of uniformity as set forth in Secti on 3, 
Article X of the Constitution. The ~~ing authority is 
the county court, and ther ef ore all property sub ject to 
t he tax within the entire county must be subject to the 
srune rate, since the territorial limits of the taxing 
authority is the county. 

It might be suggested t hat if the people of 
any special r oed distr ict desire to pay a higher ta~ for 
road purposes t han the tax levied by the county court 
for the entire county, they may, by special vote, author!ze 
the county court t o levy a special tax of not to exceed 50¢ 
on ~e .;)loo. oo valuation upon the property of their dis­
trih, 

Section 23 , Article X, Constitution of Missouri , 
provides as follows : 

"In addition t o t he taxes now autho­
rized to 0e levied for county pur­
poses , under and by v i rtue of section 
11 of article 10 of the Constitution 
of this State , and in addition to the 
special levy f or r oad and bridge pur­
poses authorized by section 22 of 
Article X of the Constitution of this 
State , i t shall be the duty of the 
county court Of any county in this 
State , when authorized so to do by 
a maj ority of t he qualified voters 
of any road district , gen·~ral or 
special, voting thereon at an election 
held f or such purpose to trake a levy 
of not to exceed fifty cents on the 
one hundred dollars valuation on all 
pro~erty within such district , t o be 
collected in the same manner as state 
and county t e.;xes are collected, &nd 
placed to the credit of the road 
district &uthorizing such special 
l evy. It shall be the duty of the 
county court, on petition of not l eas 
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than ten qualified voters and taxpayers 
residing within any such road district, 
to submit the question of authorizing 
such special el ection to be held for 
t hat purpose , within t wenty days after 
.filirig of such petition." 

The Constitution, theref'or e , has me.de a pr ovision 
whereby one s pecial r oad district can raise add.itional revenue 
for road purposes by levying a higher tax than other sections 
of the coun·ty pay, but the author! ty to levy such tax must 
come !'rom the qualified vo t ers of the district and not from 
the Commissioners . 

CONCLUSION. 

It is , t herefore, th e opinion of this of f ice that 
the county court cannot l evy a higher r ate f or special road 
and bridge tax i n one special road district than it does in 
other portions of the same county, upon t he request of the 
Commissioners of 8uah district . 

Reapect~ully submitted 

HARl-:Y H. KAY 
As sistant Attor ney General 

Al:'PROVED : 

J. E. . TAYLOR 
(Acting) Attorney General • 

• . :J.:. 
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