
CRIMINAL COSTS Fees of aherirf in auamoni ng a atandi ng jury 
is audited by the county, but fees for 
summoning a special venire is audited by 
the State Auditor a nd not by county. 

June 22 , 1938 

Bon. F . T. Jared 
Associate Judge , Fir at Dist . 
Springfield , Mis s ouri 

Dear Sir: 

F l LED 

This •ill acknowledge receipt of your request for 
an opinion from this department under date of June 17th, 
which r eads as .:f'ollowa: 

"We have been having dif ficulty 1n our 
c ounty in the matter of auditing the 
sheriff' s ac counts, with especial re­
ference to summoni ng juries and boarding 
juries when retained in hia custody 
over night . 

"S1nce these t ees or ac counts are in­
cident t o the a t tendance of Circuit 
Court , and the judge of said court makes 
the orders f or summoning juries and f or 
retaining a j ury and fix a the amount 

· of compensation (not to exceed G2 . 00 
per day) that the sherUf may receive 
(Sec . 3826 and 3827 n. s. 1929} . I 
am incl ined to beli eve that said ac counts 
should be audited and certified tothe 
county court for pa'YJllent in accordance 
with Sec. 1871 R. s . 29 . 

"The questi on as to whether the summon­
ing a jury would be construed as a part 
of the ' Fee Bill ' in the case is not 
entirely clear to me , but if it is , then 
Sec . 3 841, 3842 and 3845 n. s . 1929 



Judge ~ . T . Jared - 2 -

would apply. If not , ~ t aeema that 
Sec . 18 '71 might apply any way. 

"Sec . 1840 makes it the duty of a 
judge to supe rintend the keeping of 
recorda ~ hia court. I do not know 
juat how t he ' SUDnona Recorda' of 
our county are kept, but it appeara 
that t hey might be ao kept that the 
return on each summon ot venire would 
a how the name • ad.dreaa and actual 
miles t raveled in summoning each 
Juror supported by the attidavi t or 
summoning o!'t icer. 'lh1a it aeema to 
me might be autflclent proof on w hich 
the J:lroa . Atty. and Judge might baae 
their audit and cert1t1cat1on. At 
any rate it appeara t o me t hat the 
County Court should have aome juat1f1-
able proof of aervioe rendered on which 
to baae payment . (We may not really 
know, otherwise. that a jury was order­
ed .) 

" I am writing to ask that you pleaae 
give me an opinion on thia matter at 
your earlies t convenience . * * ~ " 

There are two theories upon which an opinion may be 
rendered 1n compliance with your request . 'lhe taxing o!' 
coats and teea in the aummoning of a regular panel ot jurora 
la governed by different aectiona of the statute other than 
t he coats and teea 1n the summoni ng of a special venire . I 
am also presuming that your request 1a only as to teea and 
co•t• in cr1m1nal oaaea . 

For sl.DIInoning a regular panel or a tanding Jury • the 
aberitf is allowed Ei ght Dollars and Forty Cent a ( .;,o8 . 40) 
and ~leage as aet out in Section 11789, li. s. Mo. 1929 . 
JUao, under the same aection, the aheri~f ia allowed only 
Two Dol lars ( ..,.2 . 00) for executing and returni.ng a special. 
venire raciaa . By the term "standing Jury", we think t he 
law meana that which ia drawn b7 the count7 court and sum­
moned by the circuit clerk on the c ertificati on of such 
l ist by the county c lerk. This is the jury which• in ordinary 
terms. 1a standing. when the term of court opens and re-
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gardleea of the number summoned• the ata t u te ~v1dea f or 
a :fee o£ only Ei ght Dollars and F'orty Centa (~.40). 

The payment f or summoning a regular panel or standing 
panel 1a chargeable to and must be audited solely by the 
county. The payment f or summoni ng a special venire 1a 
chargeable aa provided in coat 1n a11 criminal eaaea. 
Section 3826 n. s . Mo . 1929 r t:l ada aa followas 

8 In all capital ~ea 1n11b1ch the 
defendant shall be convicted. and in 
all eaaea i n which the defendant &hall 
be aenten~ to 1mpr&aonment i n t he 
peni tent1ary • and 1n caaes where sU()h 
person is conVicted of an of'fenae 
punishable so~ely by imprisonment 1n 
the penitentiary. and 1a aentenced _to 
imprisonment 1n the county Jail, work­
house or reform school because such 
person is 'Wlder t he age o~ eighteen 
yeara . the atate shall pay the costa, 
if the defendant shall be unabl.e to 
pay them• except coata incurred on 
behalt of defendant. And in all caaea 
ot felony. when the jur7 are not per­
mitted to eaparate , 1 t shall be the 
duty of the aher1tt 1n charge ot t he 
Jury • unleaa otherwiae ordered by the 
court • to supply them with board e.n.d 
lodging during the time they are re­
quired by the court to be kept togeth­
er. f'or which a reaaonable eompenn­
t1on may be all.owed-. net to exceed 
two dollar.a per day t'or each Jur,man 
and the ott1cer in charge 1 and the 
aame shall be taxed aa oth&r c oeta 
in the cue. and the atate shall pay 
auch coats. unleaa in the event of 
convict~on.. the aame can be made out 
of' the defendant•• 

Section 382'1 n ~ s. llo, 1929 reads as tollotra& 

"When the defendant 1a a ent enced to 
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i mprisonment 1n the county jail• or to 
pay a f ine• or b oth. and is unable to 
pay the coats. the county 1n ·whieh 
the indictment was f ound or information 
filed shall pay the coats, except such 
aa were incurr ed on the part ot the de­
fendant.," 

Section 3828 H. s. Ko. 1929 r eads u f ollowaa 

"In all capital cuea. and thoae 1n 
which 1mpr1aonmont 1n the penitentiary 
1e the aole punishment f or the off ense. 
if the defendant is acquitted. the 
coats shall be paid by the stateJ and 
in all other trials on 1nd1ctmenta or 
information. it' the defendant ia ac­
quitted. the coats ahal.l be paid b"J 
t he county 1n which the indictment waa 
foW'ld or i nformation filed• except when 
the prosecutor :sl"'..nll be adJudged t o 
pay them or it shall be o therwiae pro­
vided by law." 

Aa atated before. the tees tor aUJilMOlling a spec1a1 venire 
f ollow the case and under the above "ctiorut may be charged 
to and aut1ited e ither by the a t a te or county. The ~tate ia 
liable f or the coata in eana ot conviction and sentence to 
t he penitentiary or acquittal wh~re the of f ense ia sole ly 
punishable by imprisonment in the penitentiary and t he co•t• 
are certif ied to the State Auditor and not the county court. 
In other caaea wmre the defendant ia aentenced to the county 
jail or u aeaeed a fine, the coata must be paid by the county 
and au4ited by the county. All of the aect1ona as ae t out 
pr oviding pa-yment of costa muke the exception that i f the 
defendant can J>ay the costa, neither the state nor the county 
shall pay them. D:le re is also an exception as to the pa)'Dl8nt 
ot costa accrued by the det'endant. Section 384• h . s. o. 
1929 reads aa f ollowaa 

"When a tee bill ohall be certified to 
the atate auditor for paycent , the 
certificate ot the judge and proaecu­
ting attorney ahall cont a in a statement 
o~ the tollowi.ng t'acta a 'l'bat they h ave 

.· 
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strictl y examined the bill of coataJ 
t hat the det'endant waa convicted or 
acquitted, and if convicted, the nature 
and extent of punishment aaaeaaea . or 
the cauae continued generally, as the 
caae mny beJ that ~e ottenae charged 
is a capital one , or ~ahable aole ly 
by ~priaonment 1n the penitentiary, 
as the caae may beJ that the aervicea 
were rendered for whi ch chargee are 
made, and that the teea charged are 
expreaaly authorised by law, and that 
they are properly taxed against the 
prope-r party, and that the teea ot 
no more than t hree witneaaes to prove 
any one tact are allowed. Ill caaea 
in which the defendant ia convicted, 
the judge and proeecuting attorney 
ahall certify, in addition to t he 
foregoing facta , that the defendant 
is 1naolvent, and t hat no coata charged 
in the tee bill . feea for board ex­
cepted , wen incurred on the part 
ot the defendant . " 

section 3846 n. s . Uo . 1929 reada aa f'ol lowat 

"Each and every bill of coata preaent­
e4 to any county court for aLlowance 
shall be &xem1ned and certified to by 
the judge and proaecuting attorney in 
the a ame manner, :U.l neceaaary charge a 
excepted, as provided tor eertif7ing 
billa of costa t o the atate auditor 
for paymentJ and &n"f county judge who 
shall pay, or vote to pay, any cost 
i ncurred in any er~al caae or pro­
ceeding. unleaa the same ia ao certi­
fied to, shall be adjudged guilty of 
a m:iademeanor. " 

The certification o.f coata by the judge and prosecuting 
attorney 1a conclusive upon the county court and pa-yment or aame 
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can be canpelled by mandamua, 1! p roperly oert11"1ed. It ••• 
so he~d 1n The St a te e x rel. Vaughan et a l . v . Appleby 136 
Mo . 408 • l.c. 411 Where the court a a141 

"certain cr1m1nal coats are payable 
by the c ounty • and• when b illa of 
such e oats • d11l7 cort1t1ed . are 
preaented to the count y court. a 
warrant. r or the p a yment of the amount 
t h ereof s h ould be drawn upon the 
treaaurer. n. s., aeea. ~397. 4• 00 
and 4415.• 

Also 1n the caee ot 'l'b.e St a te ex r ol . Jacobi & Bennett v. 
Beege 40 Mo. App. 650, l . c . 652& 

• The detendanta' firat poa1t1on ia 
t hat t hey, as county judge•• in 
auditing fee billa f or criminal c oste. 
exerc1ae j udicial. p owera • and that 
their J~gment 1n auoh matters can 
onl.y be revi .. ed on appeal or writ ot 
error. All ot the author1t1ea 1.n 
th1a ata te are oppoaed to t.hia idea. 
and ta vor t he remedy b7 mUDdar::ma. 
~en a bill of costa 1a properly 
certified b y the judge of the c1rcu1 t 
court and the proaecu ting attorney• 
the duty of the county court 1n re­
ference to ita p&'YJ!lant ia purel7 
mJn1ater1ala am. i r the count,. court 
tor any oauae decline• to act. t l» 
circuit court of the oount7 baa 
authority to compel the performance 
ot the duty b7 mandamus . Boon•, County 
v . 'rodda :S Mo. 140J St . Louia Count7 
v . Ruland a 5 Lto. 268 ; Sto.te ex re.l. 
v . County Court., 41. Mo . 254 J State 
ex r el. v . Smi t h, 10 No~ App. 412J. 
State ex rel. v. 11111, '12 Jlo"' 61.2; 
Shel 1dan v - Fleming• g:s l.o" S2l " 

I t was al s o hel d in the case of State ex re1 . Baker v . Fraker 
e t a1 ., 166 Mo. 130. 
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According tot he United Statea cenaua or 1930, Greene 
County had a population o! f32,929 and the summoning of a special 
venire is governed by Section 8785, R. s . Mo. 1929. Thia 
aection waa h eld to apply in Greene County under the ruling 
of State vs. Perno 23 s . ~. (2nd ) 87. This Section 8785 
aupra ap plied to oountiea with a population of not leaa t han 
60 ,000 nor more t han 200.000. Section 8 786 supra reads as 
followsc 

"When a j ury for the trial of a cause 
cannot be made up from the regular 
panel, the judge of the court , before 
whom the cauae i a pending~ may make 
out and deliver to the proper officers 
a list of jurors, sufficient to com­
plete the panel• but such extra 
jurors shall be summoned only for the 
trial of that particular cause." 

In that event. the aherifr is only entitled to Two 
Dollars ( .oo) for summoning a special venire and mileage 
aa set out in Section 1178 9 supra and the reea should be 
audited as s et out in Sections 3826, 3827 and 3828 ~upra. 
Where t he costa under t hese three sections ar e to be paid 
by the county, Section 1871 R. s. ~o. 1929 would appl7 but 
only aa to accounts payable by the county. Section 1871 
supra reads as followa c 

"The court shall audit and adjuat the 
accounts of t he officer attending it, 
made pursuant to this chapter1 and 
certify the same for pa yment . 

In reference to the " SllDinona Record" as aet out in your 
request, the certification by the Judge and prosecuting 
attorney ia suff icient as a record as same must be filed 
with the county clerk where the county is l i able for the 
coats after approval by the county court. Aa said before, 
t he fees of summoning a apecia1 venire would be assessed 
in each individual caae and the fee of the sheriff would 
include the mileage and service. ~s is governed by Sec­
t ion 3842, which reada aa f ollowa a 
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"It shall be the duty o f the prosecuting 
attorney to strictly examine each bill 
of costs which shall be delivered to 
him, as provided in t he next preceding 
section, for allowance agrlnat the 
state or county, and ascertain as far 
as possible whether the services have 
been rendered for which charges are 
made, and whether the feea charged 
are expressly given by law for such 
services, or whether greater charges 
are made than the law authorizes, and 
if said f ee bill has been made out 
according to law, or if not, after 
correcting all errors therein, he shall 
report the same to the judge of said 
court, either in term or in vacation, 
and if the same appears to be formal 
and correct, the judge and prosecuting 
attorney shall certify to the state 
auditor, or clerk of the county court , 
accordingly as the state or county 
is l iable , the amuunt of coats due 
by the state or county on the said 
fee bill, and deliver the same to the 
clerk who made it out, to be collected 
without delay, and paid over to those 
entitl ed to the fees allowed." 

As to the payment and auditing of allowance for payment 
of board and lodging of jurors during the t 1me they are re­
quired by the court to be kept together, the same sections 
would apply as governs the fees of a sheriff when asaeased 

· in a particular and certain cue. This is governed by the 
latter part of Section 3826 supra., wherein it sayaa 

" * * ~ And in all eases of f e lony, 
when the jury are not permit ted to 
separate, it shall be the duty of the 
sheriff in charge of the jur~, unl.eas 
otherwi.ae ordered by the court, to 
supply them with board and lodging 
during the time they are required 
by the court t o be kept together, for 
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which a reasonable compensation 
may be allowed , not to exceed two 
dollars per day for each juryman 
and t he office r in cha.r ge J and t he 
aame shall be taxed aa other costa 
in the caae, and the -atate shall 
pay such coats, unless in the event 
of conviction, the aame can be 
made out of the defendant." 

CONCLUSI ON 

In view of the above authorities, it is the opinion ot 
t h ia department that the teea allowed the aheritt for sum­
moning a standing jury or regular panel are payable by the 
county and should be audited by the county, but the feea 
payable to the aherif'f f or the sUDD.oning and returning of 
execution of a special venire faciaa muat follow the caae 
for whi ch the special venire waa summoned and the coats 
should be aaseased against eaeh 1nd1 vidual caae. Where, 
under the author! ties above set out, the county ia liable 
for the coats inthe caae, it is t hen the duty of the county 
to audit and pay the ooata, but whe r e the conviction r esults 
1n a verdict of a penitentiar y a entenoe, the atate must 
pay the costa and the State Auditor is the proper party 
to audit the tee of coat bill . This ala~ applies where 
an acquittal haa been obtained where the s.o~e · punishment 
i n the cue would be imprisonment in the state penitentiary. 

It is alao the opinion ot t h ia department that Section 
1871 only appliea to the auditing of aocounta payable by 
the county and not to accounts payable by the atate for the 
reuon that where the coata are payabl e by the atate, the 
circuit clerk or criminal clerk certifies the cost bill to 
the State Auditor' a office and not to the ot:fice of the county 
clerk. 

It is f'urther the opini on of this department that the 
board and lodging of the jury who are required by the court 

~~r~!cMi~ ctiR~a m Ba0fd8a~R~~<if8i1n ili: i~r~~Wtfia 
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above aet out. 

.-

Reapecttully .submitted, 

\'1 . J • HUrutB 
Aas1atant Attorney General 

APtROVliD a 

3. t. . TAYLOR 
(Acting) Att orney General 


