
INSANE PERSONS: Shoulc:a:-"l::J'e--~ommi tted by cou.uty -court. i.f ..L . 
paupers; ~y guardian or relatives 1f v~ 
pay pati ent;-and eleven other questions~ 

J&nUB.rJ' 27 1 1938 

Honorabl e W. Ed Jameson 
President, Board of Managera 
State Eleemosynary Institutions 
Jefferson City, Kissour1 

Dear Sira 

FILED 

This Department acknowledge• receipt of your 
letter of January 19 , relative to a number of ques­
tions concernine civil liability of superintendents 
of the poapitals of eleemosynary institutions and 
particul arly the hospitals for the insane. 

In order to avoid repetition and duplicit7 
we shall attempt to separate your questions and 
answer them individually. 

I 

The first question is as followsa 

"First~ there haa always been some 
contention on how patients ahould 
be co~tted to the hospital where 
they are public patients , whether 
they should be committed by county 
court• or probate courts." 

· Section 448, Revised Statutes Missouri 1929 , 
relates to the procedure to be followed in the pro­
bate court with respect to insane persona . · Said sec­
tion reads as tollows a 

"If information in writing, 
verified by the inror.mant on 
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his best information and belief. 
be given to the probate court that 
any person in its county is an 
idiot,-1unatic or person of unsound 
mind , and incapable of managing his 
af1'a1ra. and praying that :a:n inquiry 
thereinto ·be had, the court, if a&tia­
fled there is good cause for the 
exercise of its jurisdiction, shall 
eause the facts to be inquired into 
by a party whose sanity ia being 
inquired into call for or demand a 
jury • then the facta m&¥ be inquired 
into by the court sitting aa a jury.• 

Originall y, the above section contained the 
provis i on as follows: 

•Provided tbat the probate court 
shall not have jurisdietiQn to 
inquire into· the sanity ot any 
person who is the owner of no 
property. " 

But t he Legislature , in 1913, in Laws of Uissouri,l913, 
page 94 , amended the section by striking that sentence 
and inserting in lieu thereof . the words contained in 
the statute qu·oted, aft er the proviso. 

Section 8636, Laws of Missouri 1935, page 388, 
relates to the power o f the county court to send poor 
patients to the various eleemosynary hospitals: 

"The several county courts shall 
have power to send to a state 
hospital such of their insane 
poor as may be entitled to ad­
mission ~hereto. * * * * * a 

Section 8664, Revised Statutes Missouri 1929, 
defines the terma •insane poor" or "-indigent insane." 
The pertinent part is as followaf 



Honorable w. Ed Jameson January 27,1938 

"***'insane poor' or 'indigent 
insane,• when appl~ed to a person 
without a fami l y , shall mean one 
whose pr operty of all kinds does 
not exceed, after payment of h~a 
debts and liabilities, that which 
is exempted by the laws of this 
state from attachment and execu­
tion when owned by any person 
ot her than the head of a fam1lyJ 
and the same worda, when applied 
to a per.aon having a family, ahall 
mean one whose property of all 
kinds does not exceed, atter pay­
ment ot hia debta and liabilities, 
that w~eh is exempted by the laws 
of this state from attachment and 
execution when owned by the head 
of a familya Provided, that when 
the said words are applied to a 
married woman, her separate estate, 
if any, and that of her husband 
shall be estimated aa aforesaid, 
and the total amount of bo.th 
eatatea shall dete~ne the ques­
tion aforesaid, whether she .be a 
'poor• person or not, within the 
meaning of this chapter. A person 
with a family is one who haa a 
w1te and chi ld, or either; county 
patients are those supported in 
a state hospital at the expense 
of the counties sending them; pay 
or private patients are those 
supported 1n the hospital by their 
family or friends, or from the 
proceeds of their own property * * .n 

We assume that "public patients'' are thoae 
patients whi·ch are supported 1n the various hoapitala 
by public tunda. county and state. The question aa 
to Whether rOl" not SOle jurisdiction to ~veatigate 
sanity of citizens of .Missouri 1a vested 1n the probate 

\. 
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court, ia discuaaed in the caae of Painter v. Painter, 
206 Mo. 1. c. 32lt 

8 Appellant relies principally 
upon the argument that the ease 
of Redmond v. Railroad, 225 Mo. 
721, 126 s . w. 159, holds that 
the exclusive and aole jurisdic­
tion to investigate the aanit7 
of citizens o~ Missouri is vested 
in the probate courts under ·the 
Constitution. However, on reading 
that case we conclude that on this 
quewtion the Supreme Court merely 
held that the 1egislature could 
not deprive the probate courts ot 
Missouri of the jurisdiction to 
try insanity caaes. This case, 
or no casea cited bJ appellant 
go to the extent ot holding that 
exclusive Jur1sdict_ion U' th1a 
particular is given b7 the Constitu­
tion to the probate courta. 

"on turning to the Conatitution again, 
to ascertain the authorit7 given the 
county courts under Section 1411, as 
amended, to Section 1423 , Reviaed 
Statutes ot 1909, we fi.nd that the 
Constitution in Article 6, Section 36 , 
has vested county courts with the 
juriadiction to transact all county 
' and such other business as may be 
preacr1bed by law.• 

•rt ia held that ~plied limitation 
to the leg1ala tive powers to enact 
atatutea must be so clear and un­
~atakable aa to make possible no 
other reasonable conatruction of the 
language used than that the power to 
enact the statute doea not exiat. 
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(See State ex rel. v. Burton, 
266 Mo. 1. c. 717, 182 s. w. 746J 
s tate ex rel. v. Locker, 266 Mo. 1. 
c. 393, 181 s . • lOOlJ State ex 
rel. v. Tincher, 258 Mo. 1, 166 
s . w. 1028.) 

"We tb8refore hold that the Con.titu­
t1on did not confer exclusive juria­
diction to tr7 inaanity caaea 1n 
the probate courts of Miaaouri, and 
that the Legislature baa conferred 
aueh jurisdiction 1n certain caaea 
on county courta under Section 36, 
Article 6 of the Conatitution. 
It will be obaerYed on reading the 
act conferring t his jurisdiction 
upon county courts that they are, 
1n the main, making an 1nveatiga­
tion as to whether certain people 
are entitled to be aent to the 
state hospital at public expense." 

The decision of Ex parte Zorn, 241 Mo. 1. e. 
270, indicates very strongly that the county court baa 
exclusive jurisdiction ot insane persona who have no 
property: 

"We haYe no hesitation 1n hold• 
1ng that Jackson county waa the 
proper place to conduct the in­
quiry into the alleged 1naani­
ty of petitioner, becauae that 
county was the place ot hia 
residence. One of the object• 
of article 19, chapter 2, Reviaed 
Statutea 1909, ia to protect 
and preserve the property ot 
persona or unsound mind. Thia 



Honorable ~ • Ed Jameson -6- January 27, 19~ 

is evidenced by the fact that 
the proceeding cannot be insti• 
tuted in the probate court if 
the insane person has no prop­
erty. It ia apparent that ~· 
Legislature intended that the 
guardians of insane persona 
should be appointed and tbe1r 
estates a~istered in the 
county of their residence where 
their property is l~cated , and 
where their friends and ac­
quaintances are likely to reside. 
(State ex rel. v. WurdeJBan.,_l29 
Mo. App . 26~ .) It is true that 
article 19 , chapter 2, Revised 
Statutes 1909, does not ex­
pressly authorize probate courts 
to s end their notices or writs 
to other counties to be serTed 
upon parties sought to be de­
clared insane. Probate court a 
are part of the judicial system 
of our State, being ·created b7 
the Constitution, and empowered 
bJ that document to pass upon 
the sanity of individuals; 
there1'ore, t he instrumentali­
ties for invoking their juris­
diction 1n that class of 
cases may be prescribed by 
general 1aw." 

Section 4-48, quoted supra, re1atea to the pro­
cedure for declaring persona insane and incapable of 
managing their own atfaira when said person haa prop­
erty or an estate . If, after a legal hearing, the 
person ia declared to be of unsound m.ind and incapable 
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of managing his or her own affairs, then a guardian 
ma7 be appointed of the person and the property or 
such 1naane person, as provided in section •·52, . Re­
vised Statutes Missouri 1929 . The probate court ma7 
~ediately commit the patient to the ~sane asylum 
or the pa t~ent may remain under the care of th• 
guardian and if necessary ma7 be committed accord­
ing to the proviaiona of Section 498. If the person 
baa no property or is declared to be a person who 
is defined by Section 8664 as insane poor or indi­
gent insane, then the procedure 1s to be foll owed 
as contained 1n Sections 8636 to 8651, inclusive , 
aa amended by the Laws of 1937 , page 509 . 

We are, therefore , of the opinion that the 
probate court baa exclusive jurisdiction or insane 
persona who have property or an estate, but i~ the 
estate of t he insane person becomes exhausted 
after the patient ia incarcerated in the asylum 
the patient may become a county patient and aub­
je~t to the supervision of the count7, according 
to the provisions or Section 8653 , Revised Stat­
utes Missouri 1929; that t he county court baa 
axclusive jurisdiction in committing patients 
who have no property or estate, or , 1n other words, 
public patients. 
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II 

The second questioh is as followsJ 

"Second , sh ould we at any institu­
tion, at any time, take a public 
pati ent from a peace officer with­
out a commitment?• 

Under the proviaions of Section 8649, Revised 
Statutes J.lias:ouri 1929, i t is the duty or· the clerk 
of the county court to transmit to the superinteDdant 
of the state hospital a copy of the order of the county 
court with application f or the admission of a person 
to the hospit& • The form of warrant is also contained 
in this section; likewise, the for.m of endorsement 
by the superintendent to be placed on the warrant when 
the patient ia received. 

Section 8650, Revised Statutes Missouri 1929, 
is as follows: 

"The r~latives of the insane per-
son shall have the right, if ther 
choose , to convey him to the hospi­
tal• In such case, the warrant shall 
be directed to one of them; and the 
person to whom it i s directed and 
his assistant sha~l , if demanded, 
receive the same compenaatiDn allowed 
for the like aervicea to the sheriff." 

In view ot these sections, we ara o~ tbe opin­
ion that the public patients should not be received 
1'r·oa a peace o1'ficer without a commitment or a warrant. 
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Thi s eonclusion is :further fortified by the provisions 
o~ Section 8639 , R. ~. Mo., 1929 , which is as follows: 

"Wnenever a patient is sent to 
a state hospital. by order . of any 
court or officer having authority · 
to make such order, the warrant, 
or copy of such order, proper+y 
authen t 1cated, . by which such 
patient i s sent, sha11 b: lodged 
with t he superintendent . 

III • 

.,, Should we have public patients 
properly committed for whom the 
county or city or the responsible 
public authorities do not make 
regular payments? Have we the 
right to take such patients from 
the hospital and deliver them 
back to the county or city from 
which they have been committed• 
and, if so , to Whom shal l we 
deliver t he patient ·~ 1his question 
often arises on account of non­
payment of bills and, as you know. 
un1e s s we collect the money owed 
the institutions we cannot spend it. • 

The power of the county courts to send patients 
t o the various State hospitals is contained 1n Section 
8636, Laws of Missouri, 1936, p . 388, as follows& 

"The several count7 courts shall 
have power to send to a state 
hospital such of their insane poor 
as may be entitled to admission 
thereto. The counties thus send-
i ng shall pay semi-annually, 1n 
caSh. in a dvance, such sums for the 
support and maintenance of their 
insane poor, ·as the board of 
manager s may de em necessary, not 
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exce(,ding six dol lars ( .J6 .00 ) per 
month for each patient; and 1n 
addition thereto the actual cost 
of their clothing and the expense 
of removal to and f rom the hospital, 
and if they shall die therein, for 
burial expenses; and 1n caae such 
insane poor shal l die or be removed 
from the hospital before the expiration 
of six months, it shall be the duty 
o~ the manger• (managera) of such 
hosp1 tal to ret'Ur.ld,. or cause to be 
refUnded, t he amount that may be re­
maining 1n the treasury of such 
hoapital due to the county entitled 
to the aaJIII J and for the purpose of 
rtds1ng the sum of money so provided 
ror, the several county courts shall 
be and they are hereby expresal7 
author~zed and empowered to discount 
and aell their warrant s , issued 1n 
such behalf, whenever it beeomea 
nece s sary to raiae said moneys so 
pr ovided for." 

We know of no provision wherein a city has the 
authority to send .patients to the various btate hospitals 
but we as sume that you re~er to the City of St. Louis, 
which f or all purposes is trea t ed as a county. Under 
~ction 8636, quot ed supra, the county i s empowered to 
discount and sell its warrants When it becomes necessar,r 
to raise money to provide f or the payments therein specified. 
In addition, the County Budget Act, Lawa of Mi s souri, 1933• 
p . 340 et ·seq., has ,in classif'ying expenditures of the 
counties, created Cl ass 1 relating to pa tients 1n ~tate 

·hospitals as a priority over all succeedi.ng clll s sea. Thus, 
it would appear that there abould be no occasion f or return­
ing pat~ents to the various counties or city f rom w~ch 
they were . comm1tted • 

. · 
We are of the opinion that the Board of Managers 

can return patients to the countJea cr city provided that 
the counties or city will accitpt them, and if patients 
are ~turned they shou1d be r eturned to the custody of lJle 
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county court. We think it the duty or the Board or 
1~nagers to collect tram the various counties, by proper 
action . if neces sary, any delinquent accounts, and not 
return th~ unfortunate pati•nt to the -county. State 
ex rel, v, County. 80 Mo , 80; Thomas v, County, 175 Mo. 
68. We a r e i mpres sed by an opinion given by the 
Attor ne y- General or Pennsylvania, 29 Pa , County Court 
~ep . 123, as follows: 

"You ask whether the _,-lum ab.ou1d 
return the pat ients whose main­
tenance now remains unpaid by the 
poor dJ.stricts, to the county from 
which they came, or whether suits 
ahould be brought to collect the 
amounts due • 

"I do not deem it necessau at the 
present wri t1ng to determine whether 
or not you can legklly return these 
patients. In rrty judgment it is un­
necessary to resort to so harsh a 
measure., particularly as it would 
involve great auft'ering to the help­
less and unfortunate beings who are 
now the aubject ot yOUJ" care, and 1 
advise that you continue to protect 
them, a.ri.d to instruct your counsel 
forthwith to bring suits a gai·n&t the 
delinquent counties for the amounts 
unpaid, UDder the act of May 8, 1889, 
r: . L . 1.2'7 • • 

ibs~efore, we reiterate, the patient Should not 
be returned to the county, except by the con•nt ot the 
county 1tae1f, but rather suit should be brought against 
t he delinquent counties for the amounts unpaid. 

IV. 

'Private Patients - On t he admission 
of private patients to our mental 
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hospitals we have attached hereto 
the f orm used. Are we ~ee of all 
civil responsibility when we accept 
a private patient on the statement 
of t wo physicians and• i f so. to 
what extent should we go 1n regard 
to the checking up of the relation­
ship liability or the one delivering 
the patient tp our i nstitution?" 

Section 8630. R. s. Mo. 1929, i s as follows: 

"Pay patients. or those not ~ent 
t o the hospital by order of the 
court# may be admitted on sueh 
t erms a s shall be by t hi s article 
and the by-laws of the hospital 
pr e scribed and regulated." 

.iection 8631. R. s . Mo. 1929 • contains the pro­
visions a s to t he application preparatory to the admission 
of pay or private patients, and further contains the 
follo~ pertinent provision: 

u Bach II' r aon si sning such request 
or cert~ficate Shall annex to hia 
name his profe ssion or occupation. 
and the townsbip,. county and state 
of his r esidence. unless these appear 
on the face of the document." 

section 8632• R. s . Mo. 1929. contains the form 
of the request ~r admission. Section 8833 conta.ins the 
form of the certificate of t wo physicians. Section 8634 
contains the provis'ions and the conditions of bond to be 
executed. The last provision of Section 8634 is as 
followst 

"Those that take private patients 
to aey s tate hospital must be pr e­
pared to give suoh bond. and. it 
strangers , evi dence must be taken 
of their r esponsibility.• 
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\.e have examined t he enclosed blank desj.gnated 
" r rivate ~atient - Certificate of I n sanity" and the forma 
therein conta1ned .appear to compl y with the provisions 
of the sections heretofore referred to and we t hLnk if 
pr operly execute~and no fraud appearing on the race or 
t he forms, it relieve s the ho spital of n1vil liability. 
As to what inve stigation or what efforts ' Should be made 
to ascertain the genuineness ~f the application or ~· 
relation, we suggest that if the parties are strangers 
and t he Superi ntendent of the hospital is not satisfied, 
that he make sane investiga tion or the same and aseertat n 
whether they be responsible parties. 

v. 
"If a private patient is delivered 
to our 1nstit~tiQns tn accordance 
with thi s f'ornu and t he patient 
makes complaint and nshes to l eave 
the institution and insists upon 
leaving, to what extent should we 
go to restrai.n such patient f'rom 
l eaving? 

" .~ome of our superintendents have 
been advised that having the 
patients sign the typewritten state­
ment on this attached application 
relieves us of responsibility. bill 
you please advise as to this?" 

If the private patient baa been adjudged insane, 
• that is, 1n the opinion of the hospital superintendent and 

the authorities, such a per son i s mentally unfit to run 
at large , and i f 1n t he opinion of the hospital authorities 
Should not be permitted to leave t he hospital, the hospital 
Should restrain and prevent such patient from l eaving. In 
any event , relatives or t he person who made the appl .ication 
should be notified before the patient is d1s~arged or 
r eleased. 'l'he fact that the insane person signed a waiver 
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or acknowledgment that such person 1s in need of treat­
ment and submits voluntary to incarceration, has some 
probative weight but is not conclusive. ~e patient has 
aclmowledged 1n the signing of the aame that he or she 
is demented, deranged or insane a s the physician's 
cert1fiaate so states, and this r enc:Utrs the patient in-
competent to make contracts and agreementa. · 

The general liabil i ty of public institutions 
is d iscussed 1n 13 R. c. L., ~ar. 8, P• 944, a s follows& 

" s trictl y public institutions 
created, owned, and controlled by 
the state or its subdivisions, 
such a s state asylums for the in­
sane, city hospitals, reformatories. 
etc., are not liable for the neg­
ligence or their agents. ~e . 
doctrine ot respondeat superior does 
not apply. They are h eld to be 
governmental agencies brought into 
being to aid 1n the p erformance ot 
the public duty of protecting 
society tram the individual un­
tortuna te or incompetent 1n mind, 
body, or morals, anQ. the rules 
applicable to municipal corporations 
and. public officers generally are 
applied.• 

And again, Par. 9 , P• 94-fil 

•The theocy on which those cases 
holding hospitals ~e from 
liability to patients on the gr ound 
of public policy proceed, is that 
as such institutions are inspired 
and supported by benevolence and 
devote their assets and energ ies to 
the relief of the destitute, sick 
and needy, t he common welfare requirea 
that they should be en cour&ged 1n 
every way and held exempt n-om 1.1-
ability f or tort; that to do other­
wise would operate to discourage the 
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charitabl y i nclined, d i ssipate the 
a ssets of such institutions 1n 
damage suit s , and ultimately, p er­
haps , destroy them." 

VI. 

" Should private patients, who are 
being committed to our mental 
hospitals for restraint, or any 
other reason, be held by us as 
prisoners contrary to their wishes, 
merely upon the statement or the 
physicians 1n the c erti.ficate and. 
request or relatives wbo placed 
them there 1n?" 

Much or what has been said in answer to your 
r ifth ouestion i s also applicable to this question. It 
must be borne 1n mind that the Superintendent by the 
statute and by his titl.e has complete charge of the 
asylum, Sl bject t o the r ules and supervision of the Board 
of wanagera. He bas the power to parole or discharge a 
patient by s t a tute. th en tr i va te patients are pl aced 
under hi s charge and sup ervision it becomes h i s duty to 
determine what smll be the best interest of the J)4ltient. 
If the pat i ent has betn admitted and has complied with 
t he rules and law relating to the admission of pa t 1ents, 
then i t becomes the duty of the Superintendent to restrain 
t h e pe.tient contrary to the pa tient' a w1she s , but merely 
because two physicians and t h e relatives of the patient 
have eertit1ed that said patient i s insane does not IDJ'an 
that t h e Superintendent sball restrain t h e .P$- tient con­
trary to hl.s w1abea, if 1n the judgment or the Superintend­
ent said patJ.ent i s not in rea1ity insane. 

In other words, the patient doe s not and should 
not be confined 1n an aw,rlum irrespective of what physicians 
or relatives may desire, i f 1n the opinion of the Super­
intendent the patient has been restored or no longer should 
remain in the 1ns t£tut1on. 
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VII. 

"~oula we go to the extent of re­
questing that private patients placed 
in our menta l hospitals be co~tted 
to us by a duly authorized court 
order? This question we realize ru11 
well car~ie s \'fi th it the thought 
that in declaring a person insane by 
court order you place a stigma upon 
them. when the condition may be only 
a t~porary one, which with proper 
treatment can be r emedied. " 

As stated heretofore the statute s set forth the 
manner 1n whiCh private or pay patients Shall be admitted 
to the various hosp1 tala and the manner 1n which public 
patients may be admitted to the hospital on a duly au thor­
ized court order. 

I f a person is a private or pay patient and the 
provisions of Sections 8631. 6632, 6633, 6654 and 8635, R. s. 
1.o., 1929 , have been complied with, the terms of which have 
been set forth 1n answer to other questions, we are of the 
o:Ji nion that it i s not necessary nor should you go to the 
extent of requesting that private ~ tients be committed by 
duly authorized court o~er. 

VIII. 

" t here a private patient is pla ced with 
us umer a contractual agreement. where 
the relatives or other responsible 
parties . guardians . etc., agree to pay 
a stipulated aDDunt each month f or · 
t heir upkeep, 1n the event that pay­
ment s are defaulted what course should 
we follow 1n discharging said patients 
from the hospital. delivering them 
back to their r~lative s or guardians , 
and What liability results to ·us there­
f r om? 
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aBearing in ~d our posi t ion 1n 
regard to s ome of these questions, 
where there comes before us the 
question of a person who is ~ntall7 
deficient and posaibl7 violent » or 
with homicidal inclinations , to 
what extent would our l iability be 
1f such a patient were turned back 
upon the community from wham we 
received them? 

asuppose t hat a private patient was 
being discharged from one of our 
mental hospitala on account of non­
payment of his bill by his relatives 
or gua.rdians, and that we were to 
deliver such pnti ent back to relatives 
or guardian and they retuae to 
accept such patient what course ot 
action should we pursue and what 
would our either personal or public 
liability be?" 

Section 8634~ supra, provides f or the giving or 
bond f or private patients, and in the case of guardiana 
pl acing patients in the institution it is aasumed that the 
patient has some estate, subject to execution. However, U 
t he guardian or relatives or other parties who have con- • 
tracted f or the support of the patient retuae to adhere to 
the terma of the contract, we think you lulve two courseaa 
one being a suit at l aw tor the amount 1n detaultJ and t he 
ot.her to return the patient to the parties responsible for 
t he payment and support of the patient. Of courae, the 
relativea,suardians, or persona bound by the contract, 
ahoul d be notified and the patient actually delivered to 
them, either at the inatitution or at the place of residence, 
and the proviaio~ of Section 8672 ahould be followe~. 

If t he patient has no mentality, is violent, and it 
is dangeroua to the patient and t o the public for the patient 
to run at 1arge,we think the Superintendent and the Board 
of Managers should use their own judgment 1n the a tter, but 
should not r el ease the patient upon the cOBDaUnity, and if the 
guardian or other peraon responsible f or the patient refuses 
to a ccept the patient, then,under such circumatancea, the 
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patient Should be delivered to the aheriff of the county . 
an,d the sheriff inf ormed of the sitUation and that said 
patient is mentally unf it to be released upon the public • 
.out again, we are of the opinion that no patient sh ould be 
delivered, released or discharged only as a last resort 
due to the fact of non-payment of his or her support, but 
al l remedi es Should be exausted to obtain del~quent 
a ccoun t s or a satisfactory adjustment and agreement for 
.future accounts. 

If the patient' s estate bas been exhausted or if 
the relatives are unable to support or refuse t o support 
t he patient, t hen the matter should be r eported t o the 
county court of the county 1n which the patient i s a legal 
resident and t he patient can then be committed by the pro­
cedure as prescribed f or the co.c-:mi tment of public patients. 

In Short, we t~k no legal re sident of the State 
of Missouri in need of treatment, or who is insane, should 
be denied that treatment beeause of poverty or. dereliction 
of duties on the part of relatives or others. 

n._t) r-HOVJ:!D: 

J . 6 . TAYLvR 
(licting) Attorney-General 

Ol-4N:EG 

RespectfUlly sub~tted, 

OLLIV& f • • NOI.EH 
Assi s t ant Attorney- Ueneral 


