
!~ISSOURI SCHOOD FOR THE DEAF: ) Against public policy for Board to pay 
for bond supplied by 8-te~~d for him­
self and wri t ten by himself as a gent 
f or the Insurance Company, unless 
complete d i s closure of all the facts 
has been made and approved by the 
Company. 

BOND: • 
I 

) 
) 

,t.·ebruar y 1 4 , 1938. 

-~onorable Tr uman L. Ingle 
... uperintenden t 
1 .. i s so uri J Chool for the Deaf' 
.t.·ul ton , !•dssouri 

.uear ...-ir: 

'rhis Department acknowledge s r eceip t .of your 
letter of .o.<'ebruary 7 th, i n which you make the foll owing 
inquiry: 

" On ~~rch f irst nex t , u.r . \ii lliam 
R. ~aylor will take over t he posi­
tion of St eward of tho 1 i ssouri 
School for the Dea f . 

" Our Board of lrLB.nager s requir es a 
~ive Thousand Dollar ( ~s. ooo . oo ) 
bond, which has been supplied by 
~ r. Taylor. The pr emium on this 
bond i s to be pai d by the school. 
This mor ning, I r e ceived t he b i ll 
for t he premium, and I noticed that 
n~ . Ta ylor is named both as the 
per son who i s bonded and as the sub­
agency whi ch is writing t he in­
surance. 

"~y I have an opi nion .fron you 
as to whether or not it is i n 
order for Lr. Tayl or t o a c t aa t he 
i nsurance company ' s a gen t and for 
u s to make our check payable to 
h i m :for t he premium on hi s bond? 
. r. Taylor has not yet gone to wor k, 
and , t herefore, i s not i n our employ 
~at ~he pre sen t t ime . his a ppoint-
men t takes ef:'ect Ma r ch 1 , 1938 . 
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• 

Our lloard mee t ~ on 11.onday1 l<'ebruary 
21. ~d I am sure they will appre­
ciat e an op:niori at that tLme, so 
they may be gui ded in their actions 
a s to whetner or not bill for this 
bond Should be approved." 

In 1~37 t he .Legi sla ture made an appropria tion wh ich 
included " insurance a nd pr emium on bonds . " Laws of 19 37, 
pa ge 71 , The authority for paying pre~um on the bond of 
kr . Taylor by the 1 s souri School f or the Deaf, if it so 
eleets , instead of Mr. Taylor paying the pre~um himself, is 
found in t he Laws .of Missoori, 1937, page 190, which i s as 
follows : · 

"Whenever any off icer of this state 
or of any department, board, bureau 
or commi s sion of this state, or any 
deputy, a ppointee, a gent or employee 
of any such off icer; or any of'ficer 
of any county of thi s state, or any 
deputy, a ppointee , a gent or employee 
of any sueh officer, or any off icer 
of any incorporated city, town, or 
vil lage 1n this state, or any deputy. 
apvoi ntee , a gen t or employee of any 
suCh of f icer; or any officer of any 
department, bureau or commi s sion of 
any county, city, town or village, 
or any deputy, appointee , a gent or 
employee of any such officer; or any 
officer of any di strict, or other 
subdivi sion of any .county, or any 
incor porated city, town or village, 
of t h i s state, or any deputy, 
appointee, a gen t or employee of any 
such officer, shall be required by 
law of this State, or by charter, 
ordinance or resolution, .or by any­
order of any court in this State, to · 
enter into any off icial bond, or 
other bond, he may elect, with the 
consent and approval of the govern­
ing body of such state, department, 
board , bureau, co~ssion, off icial, 
county, city, town, village, or other 
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political subdivision, to enter 
into a sure ty bond, or bonds , with 
a sure t y company or surety companies , 
authorized to do business 1n the 
State of M.is sou.ri and the cost o~ 
every such surety bond shall be pai d 
by the public body protected thereby. " 

It become s the du t y of the ~teward to fUrni sh bond 
under dection 9695, H. <> • .1..0 . 1929, wherein it i s provided: 

"rie fore enter ing upon the duties of 
hi s off i ce , he shal l give bond for 
t he f aithful perf ormance of his trust, 
in such form and with such securities 
a s t he board may appr ove , such- bond 
t o be not l ess than three thousand 
doll ar s . r• 

It therefor e appearing that all the procedure is 
legal, tne question arise s as to whether or not Lr . Taylor 
ca n a c t as t he agent for the bonding company in securing 
his own bond and whether the same i s valid . · J.h.e usual pro­
cedure , 1n order to avoid t h e l eas t taint of serving two 
master s or the a gent in anywise subjecting himself to em­
barrassment when such a s ituation arises , i s for the agent 
to obtain a bond f or h~self from some ~ther agent. However, 
wr. Taylor has not seen fit to follow such procedure and the 
matter must be determined a s a col d pr oposi t ion of law. 

The question of a person acting in a dual eapaci ty, 
or having an Lndividual interest, is discussed in 3 c. J . s . 
~ar . 253, page 252, a s follows: · 

n As a principal. is not bound by the 
contract of his a gent beyond the 
scope of his actual or apparent 
authority, it is a for t iori con­
cl usion that con t r acts made by his 
agent in his name wi t hout authority 
and for t he aeent ' 3 bene fit and to 
hi s individual interest have· no 
greater capacity f or crea t ing 

• 
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liabi lity f or tne pr~cipal. In 
addition to thi s obvious a pplication 
of t he gener al doctrine of agency, 
t he pr incipal i s not bound by con­
trac ts made by his agent with.J.n the 
scope of the a gent' s authority but 
i n t he fur t herance of t he a gent ' s 
in~ividual interests to the know­
l edge of the ot her party to the con­
tract, particularly where the con­
tract wa s made wit hout the pri ncipal' s · 
knowl edge and consent . The rule 
applie s equally whe ther tne ~ice 
that t he a gent i s acting for his own 
benefit rather than tha t of h1 a 
pr i n cipal appears from the face of 
the contract itself, or from the 
nature ot the transaction, or f rom 
the constr uctive notice of the record 
books . " 

The ~acts, although somewhat di ssimilar but un­
questionably i nvolving t he principals of law and pl a cing 
parties i n the same relation, are decided in the case of 
Central ~lest Casualty Co. v . Stewart, 58 .:> . \1 . ( 2d) 366 , 
a s f ollows: 

"The ground on. which t he contract 
i s a ssailed i s that it i s contrary 
to public policy. In a general way 
t he public poliey of a state i s its 
attitude toward certain acts , t rans­
actions , and prac tices , as declared 
i n its Con ~titut1on ana s t atutes , and 
i n i ts ·common law found 1n the opinions 
of its court of last resort. If the 
Constitution or statutes speak upon 
a subject, the pol icy of the s ta te 
i s necessarily f ixed t o that ex t ent. 
1fuatever they authorize or approve i s 
sanctioned by public policy, and what­
ever they prohibit i s a gainst public 
policy . Gathright v . Byllesby k Co •• 
154 Ky. 106, 157 ~. ~ . 46. However, 
there are i nnumerable subjects not 
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specifi~lly treated in either the 
Constitution or s tatut e s , and as 
to these the public policy of the 
state i s declared by the court of 
last resort. In a more narrow sense 
public policy i s usually understood 
to be the principles under which 
freedom of contract and private 
dealing are restricted by law for 
the good of the community~ Ba llard 
County Bank's Assignee v. u. ~. 
Fidelity &· Guaranty Co., 150 Ky . 
236, 150 s . w. 1• j\.lln. cas. l 91 4C , 
1208 . Thus certain classes of con­
tracts , though not pr ohibited by the 
Constitution ~r statutes, are held 
by the courts to be a r,ainst public 
policy on the ground that they pro­
mote unfairneBs and·tnjustice , and 
are t herefore mischievous i .n their 
tendency, and det~imental to the 
public good . ~rguant to thi s prin­
ciple i t may be laid down as a gene ral 
rule that , i n t he absence of express 
a uthority or subsequent ratification 
with fUll knowledge of t he facts~ an 
a gen t cannot act for his principal in 
any matt er in which t he private in­
terests of such agent are invol ved. 
The r eason for t he rulo i s that the 
a gent owes his principal the utmq s t 
good faith, and on account of the 
weaknes.<3 of human nature cannot be 
expected to be faithfUl to his princi­
pal when impelled by selfishness to 
look out tor ~self. ~~llowing this 
rule we held in Bank of Louis ville 
v. Gray, 84 Ky . 565, 2 s. w. 168, 8 
Ky . Law Rep . 664, that a sale by an 
a eent to himself of the property of 
the principal was void at the option 
of t he principal, and that one who 
purcil&a&s from the a gent with notice 
of t he .facta holds as trustee f or the 
pr~cipal . In J ohns v . rarsons , 185 
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Ky. 513, 215 s . w. 194, we approved 
or t he rule a nnounced 1n 21 H. c. L. 
P• 9 10 , t hat every a~ency i s subject 
t o t he legal l imitation that it can­
not be used for t he benefit or the 
a gent ~self, or of any pers on 
other t han t he pri ncipal, i n t he ab­
sen ce of an a gr eement t hat it may be 
s o used, and , a s thi s i s a matter of 
l •. st , and not of fact , all per s ons 
rru s t take notice of it . In Johnson 
v . i.titchell , 192 Ky . 444 ., 233 ~. \, . 
884 , we hel d t hat an a gent employed 
to sell prope r ty could not become the 
purchaser thereof without fully and 
completely a cquai nting h i s principal 
wit h all t he fac t s . In t l 'e · more 
r e cent case of eatherholt v. Na t ional 
Liberty I n surance Co., 204 Ky . 824, 
2ti5 ~. w. 311, we hel d tha t public 
policy forbids one to enter intoa 
contract with hJ.msglf as a gent for 
another without the acquiescence or 
r atification of t he pr incipal, and that 
an insurance policy writ t en by the 
a gent on his own proper ty coul d not 
be enforced. A case moo-e nearly i n 
point i s Sa l ene v. ~ueen City Fire 
Ins . Co., 59 Or . 297, 116 P. 1114., 
35 L . R. A. (N. S. ) 438 , Ann. Cas. 
1916D, 1276. 1here a fire insurance 
agent had a general authority from 
hi s c .)mpany to write and i s sue .fire 
insurance policies . There was no 
express r estriction on h i s i ssuing 
a policy agains t h i s own house . He 
mor t ga ged one of h.i s houses to 
pla i n tiff f or a loan to ~ per son­
ally ., and i 3sued Qn bellalf or his 
compa ny a fire pol icy with loss 
clau se payabl e t o plaintif f . He re­
ported t he transaction to the company 
anu. r e.ni t t ed the cu~ tomary vr em.i um.. 
uefor e the company cou l d r epudiat e 
t he act of t he a gent, t he f ire occurred. 
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I n denying a recover y on the policy, 
t he court pointed out that pl a intirr 
knew that the a gent was providi ng a 
security f or the poss ible payment 
of' his debt out of the .funds or the 
company • a nd t herefore dealt with him 
at her peril , nnd tba t. before she 
coul d recover. it was necessar y for 
her to bring home to the company 
knowledge of the Whole transaction 
before any liability arose on the 
policy. and to rurther show that 
t he company w1 th such lalowl edge a pproved 
or ratif'ied the transaction. 

"Here ,Jtewart accepted t he bond know­
ing that i t was execut ed by Culbertson 
as pr incipal , and on behal f of the 
casualty company as sure ty, for the 
pur pose of' securing t he rent, which 
Culbert son a greed to pay. J~uthori ty 
t o exe cute •any bond or undertaking ' 
wa s not suf f iciently broad or specific 
to bind the company on CulbePtson 's 
own debt • . The fac t s pleaded 1n the 
answer nega tive the the or y of knowledge, 
acquie scence , or ratification. J.s 
->t ewart accep ted the bond knowing that 
t he int erest of Culbertson and those 
of the casualty company were neces sarily 
antagonistic, he was charged with notice 
of Culbertson' s want of authority t o 
bind h i s principal by his acts. 21 H. c. 
L. p . 910; Langl ois v. Gragnon. 123 La . 453• 
49 So. 18, 22 L. R. A. ( N. ~. ) 414 . • bi le 
the result i s a harsh one , a contrary 
holding i s not possible i n view of the 
settled law of this state th.a t such a con­
t r act i s a gainst public policy. It 
follows that the demurrer to the answer 
aoould have been overruled . " 
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~e quote from the ease extensively realizing that it is 
a deci sion f rom a ~ister state, but unquestionably the 
same law should be applicable to the t'acts in .L•i ssour1. 

Conclus ion. 

o are of t he opinion that unl e ss 1..r . '.i'ay lor has 
made a compl ote di sclosure of t he situation and the same 
ha s been sanctioned and approved by the <.,onpany and the 
Co~pany so accepts t he same and acknowledges that a full 
a i sclosure of the facts and situation has been made to it, 
tt.e b ond wo·...t ld not be legal . \ e think it i s a gainst public 
yolicy and that it i nvolves a risk which the official s 
shou l d not i n good conscience asgume , and therefore should 
not pa y the !Jremium f or t he bond . 

At J:l{CJVlill: 

J . i . TaYL<.;R 
(acting) ~ttorney -General 

He specttully submi t ted , 

OLLIV l.lli \; . N OL!!l~ 
.tlssistant Attor ney- General 


