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FISH AND GAHR: 
'I' RAMMEL Nb. T S : Session of trammel net s in 

violation of t he game and fish laws. 

/, 

May 7, 1938 -;.. .1 

l4r . M. J. Huf.fman, 
Prosecuting Attorney , 
Wr ight County , 
Hart Ville , Missouri • • 

Dear Sir: 

This is in r epl y to yours of May 3 , 1938 , reques t ­
i ng an o ff icial opini on from this department based upon 
the following letterz 

"On Apr i l 23 , 1938 , 1n this county, 
Mr . Jack Frost, a conservation agent 
of the fish and game department, 
apprehended two men w1 th an one end 
one- hal f i nch trammel n et . These two 
men, a t the time, were going up the 
Gasconade river in a boat . They had 
no fish 1n t he boat at the time of 
arrest . The net was 1n a sack and 
both sack and net were drlp . ing wet . 
There was no appreciable amount of 
water 1n the boat, at l east not 
anough to have got the sack and net 
very wet. Both men were wearing hip boots 
and both pairs of boots were wet above 
the knee. • '!'he men refused to tell the 
agent t heir pur pose in having the net 
i n the boat. 

The agent is very anxious to have the 
case prosecuted. I feel that there is 
some question about t he soundness of the 
case,. However , I have always stood wit h 
the fish and game departmen t and intend 
to as long as I am in this office. 
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Inasmuch as the stat utes only mention 
2-inch mesh nets. I am vtonL .. ertng if 
the men had a right t o possess the 
small er mesh net. or i f , in t he event 
they did have a right to possess s uch 
a net, t he a bove state of facts would 
cons·t i tu t e use of the ne t under the 
statute . 

I would ·be very glad to have you~ 
opinion in regard to t h is matter." 

In our research on t hi a que s tion, we find t hat the 
fol lowi ng sections of the statutes apply: Section 8270# 
R. S . Mo. 1929, provides in part as foll ows : 

• 

"It shall be unlawfUl for any person 
or persons t o take , catch• or kill. 
any fish i n any of t he waters of this 
state , by means of any trammel net , 
gill net , fish trap, f irearm, rifle 
or gun or any other kind of net, trap, 
firearm, device or any other means 
other than by ordinary hook and line , 
gig, spear, trot l ine , artificial bait , 
or seine , of the kind and at the time , 
and in the manner permi tted by law." 

* * * * * * * * * * * * * * * 
Section 8273, R. S. Mo. 1929, provides in part as 

follows a 

"The use of seines. h oop nets and 
trammel nets, is hereby permitted• 
i n the Mississippi, Mi s souri and 
Osage rivers, during the months of 
Januar y , February , March, June , 
July , August, Sept ember , October , · 
November and December of each year ,· 
wit h seines and nets, the mesh of 
which shall not be less than two 
inche s square ; .!!!!!! provided further,~ 

•, 
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that any person or persons owning 
land along any of the inland river s 
or streams of the state , known as 
unnavigable streams , or ~vone by 
permission of the s ai d landowner 
may take fish from su Ch streams 
during the months of June, July , 
Augus t , September and October of 
each year for his or their own 
co~sumption or t able use , with a 
two-inch mesh net or seine & Pro­
vided , however, t hat su ch seines­
and nets shall not be operated on 
any of the above named streams 
within three miles down stream from 
any dam whi Ch ha s been constructed 
or may be constructed across the 
above named streams , or wi thin three 
hundred yards of the mouth of any 
stream or slough empt ying into such 
waters , and t hat tr•e pl a cing of a 
net , trap, s e ine , or su ch device, 
wit hin that area shall constitute 
an of f ense agai nst t he l aws of the 
state &"* * * * * * * * * * * * * * 

I 

And Section 8274 , R. S . Mo. 1929 , provides as follows : 

"Any per son may use a gl.ass or v1ire 
minnow trap, or small seine not more 
than t wenty feet i n length, and f our 
feet in width , known as a minnow 
s eine and to be used in catching 
baits'* * * * * * * * * * * * * * 

Thes e three s ections ar e t he only provisions of 
t he statutes in whi ch we find regul ations r elating t o the 
seining of fish . All of t h ese sections contain provisions 
agains t t he u se of sei ne or ne t, but none of them prohibit 
the posses sion of such arti cle s, regardless of the s ize of 
t he meSh of a sei ne or net. Said Section 0273 , supra , per ­
mit s t he use of seines and nets under certain circumstances 

.. 
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and at certain times , which have a meah of not less than 
two inchea square. This section prescribes the min~ 
dimensions which any seine or net may have tor fishing, 
therefore , the seine or trammel net suggested 1n your 
letter , if it is used for the purpose of catChing fish, _ 
the user would be-v!Olating the provisions of the statute 
and subject to the penalties prescri bed t herein . 

It is a general rule of statutory construct j.on in 
this state that penal statutes must be strictly construed 
and nothing can be taken into statutes by intendmsl t or 
impl ication. · 

In the case of State v. Lloyd, 7 s.w. (2d) 344, 
346, the court in speaking of construction of criminal 
statutes. s aid : 

"* * * It is to be construed strictly 
·against the state and liberally in 
favor of the accused. State v. Krueger, 
134 Yo . 2621 35 s.w. 604. Sucb statutes 
may not be extended or en1a-rged by 
judicial inter pret ation so as to e~ 
brace persons not specifically brought 
within their terms . No one may be made 
sub ject to its provisions by implication. " 
.r.i~~A-~**~ 

'lbe foregoi ng sections of the statutes cited re­
lating to fish and game , come within the cla~sification 
of the criminal statutes . If t h ese statutes are so con­
strued that possession of a trammel net ia a vi olation of 
the l aw, sucb a construction would have to be made by 
impl icat i on, and thia 11:> uld be agai nst the foregoing 
rules of statutory construction. 

CONCLUSION 

Therefore , it is the opinion of t h i s department 
that the possessi on of a tranmel net of any dimen sions 
is not a violation of the game and fish laws of this 
state , and that under the set of facts you have submi t ted 

. . 
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1n your request, VIe do not think that the de.fendanta have 
conmdtted auah an act as would constitute the use o.f a 
trammel net mentioned in your letter. 

We are t'urther o.f the opinion that the use o.f t>he 
trammel net , tbe mesh o.f which is leaa than two inChe s, 
is a v~olation o.f said Section 8273, supra. 

Respectfull y submitted 

TYRE W. BURTON 
Assistant Attorney General 

AI:' PROVED: 

J. E. TAYLOR 
(Acti ng) Attorney General 

TWB: DA 


