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SCHOOLS : Directors of' school district are not liabl e- criminally 
·f or transferring funds indirectly from the ~~-· 
fund to t he building fund. The action is irre~ular but 
in the absence of any embezzlement or other crime 
director s are not liable. 

7 
• 

!'Jay 6 , 1 938. 

F l LED 
honorable harold ~. Hutchison 
~rose cuting Attorney 
filar1e a County 
Vienna, Missouri 

Dear .::>ir: 

lbis Department acknowledge s r eceipt of your letter 
of kay 4th, wherein you reque st an off icial opinion on cer tain 
facts relating to Lacy School District; which l etter is a s 
follows: 

"I would like f or your department to 
gi ve me an opinion on the criminal 
liability of eertain school directors 
of the .I..Jacy School in J4a.r1es County. 
The racts in the case as appears rrom 
my invest1gat~on are as tollows : 

"John Bell was employed to teach the 
Lacy school r or Ei ght )· Dollars ( ~0.00) 
a month by a verbal contract. On the 
opening day of school. the school house 
was 1n such condition that the said 
J ohn Bell informed the directors that 
it was unsafe for t he children because 
of falling plaster. At that t ime 
Lacy school. d.i strict had something 
over Five Hundred Dollar s ( ~500-.00) 
i n their teaehers fund and only had 
about .t."1.fty Dollars ( '50.00 ) in the 
incidental fund . The directors had 
been a dvised by t he County Su~rin­
t endent o£ Schools to raise their 
teacher s sal ary that year so on the 
opening day of s chool, they entered 
into an a greement with Bell giving 
him One Hundred lJolla rs ( 'tt'lOO. OO) a 
mont h. 1-'if'tee.n Dollars ( '!i'l 5 . 00 ) of 
which wa s to be returned to the direc­
tors for the purpose of repairing the 
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s chool building. ~terial was order-
ed from r owell Lumber Company 1n the 
amount of One HUlldred Sixteen Dollars 
and l<'orty Four Cents ( ~116.44) and Bell 
at the end of each month made out a 
check to c. R. Moreland for F1.f'teen 
Dol lars ( vl5.00) which amount wa s mainl7 
taken to St. James by c. R. relarii and 
turned ove r to the lumbe r company~ 1n­
dor se d by ·them. and f or which tbe7 
i s sued a r e ceipt to the lacy School 
Vistrict. ~ inve s tigation i s that 
every dollar of the money so tranarerred 
went into ·the school building. 

From the facts a s you present it is manifest that 
t h e action of t he members of t he board 1n pursu1.ng the course 
outline~ in your letter has been irregular. contra ry to the 
spirit ot t he law and doing indire ctly what could not, 
under the statute, hav-e been done directly. In supyort of 
this statement we herewith quote the pertinent part of ;...ection 
9312. R. s. Mo. 1929. a s follows: 

"* ~- * .;:. ~- "'' * 'l'he treasurer shall 
open $n account for each fUnd speci­
fied in this section, and all moneys 
received from the state. county and 
township funds, and all moneys de-
rived from the taxation for teachers' 
wages, and all tuition fees, shall be 
placed t.o the credit of the 'teachers' 
fUnd;' the money derived from taxation 
for incidental expenses shall be credit­
ed to the 'incidental 1\llld;' all monq 
derived from taxation for building 
purpo ses, h-om the sale of school site, 
s choolhou se or school f'urn1 ture • fleom 
insurance, from sale of bonds, from 
sinking tund and 1ntere st, shall be 
placed to the credit of the •buading 
tund; ' and all mone7s not herein 
ape ci .fied that now belong to any 
school district_ or that may hereafter 
be received by such school district, 

' 
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shall be placed to the credit of the 
'teaChers' rund' of such s£hool 
district. No t r easurer shall honor 
any warrant unle as it be 1n t he proper 
form and upon t he appropriate fUnd ; 
and · each and eYery warrant shall be 
paid from its appropriate tuod, and 
no partial payment shall be made upon 
any s-chool warrant, nor shall ar17 
interest be paid upon any such warr ant: 
Provided, t hat the board of director a 
shall have the power tot ranster f'rom 
the incidental to' the building fUnd 
such sum as sy be necessary for the 
ordinary repairs of school property: 
Provided .further, that in t .he event 
of a balance remaining in tbe build­
ing fund a~ter the purpose for which 
eaid fund was levied is accomplianed, 
the said board shall have the power 
to transfer suCh unexpended balance 
to t he incidental fund: Yrovided 
f"u.rther, tbat by a majority vote of 
the school board tu1 tion fees may be 
used t o liquidate 1ndfbtedness accrued 
i n the building fUnd. 

It wa s. held to the e~fect in the decision of Con­
solidat ed vChool uistrict llo. 6 Ve .:iliawhan, 27~ 8. \~ . 182, 
t hat the powers of the board of dir ectors of a school district 
are limited t o those specifically delegated to them 1n the 
s t a tute and t hat mone-ys 1n the teacher s • fUnd cannot be 
appropr1ated for any other purpose , notwithstanding that the 
directors rray act in good f"aith and without willful intent. 

Reference i s herewith made to Section 9233, R. s. 
o. 1929, wb1ch i s as follows : 

~All moneys arising from taxat1on 
sha ll be paid out only ~or the pur­
poses for Which they were l evie.d and 
collected; but the income tram state, 
county and township :funds shall be 
a pplied only to t he payment or teachers' 
warrants , i ssued by order of the board 
to l egally quali~ied teachers for 
services r endered according to law. 
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No county or township trea surer 
anal l honor any warrant a gainst 
any school district that i s 1n 
exces s of tne income and r evenue 
of such school di strict f or tne 
sChool year begirlning on the first 
day of July and ending on the thir­
tieth da y of June following ; nor 
shal l any portion of t he fUnds 
mentioned 1n thi s section be appl1• 
ed i n payment or any teacher' s 
warrant i s sued prior to the dis­
tribution of such funds 1n ac.cord­
ance w1 t h section 9257, and no 
school warrant ::hall bear inter e st. " 

·r o clarify our ultimat e eonr. l u s ion it i s well to 
bear 1n mind t he terms o.f .:)action 9209, R • .:: . hto. 1929, as 
follows: 

" •l'he board ~all have power, at a 
regulAr o-r special meeting, to con­
tract with and employ l egally 
qualified teachers ror and 1n the 
name ot the district; all special 
meetings sball be calle d by the 
president and each member notified 

of the time, place and purpose ot 
t he meeting . The contract shall be 
made by order ot the board; . shall 
specif"y the number of months the 
school i s to be taught and the 
wage s per month to be paid; sball be 
signed by the teacher and t he 
pre sident o f the board, and attest&d 
by the cl~rk of the district when 
t ho teacher' s certificate i s filed 
with said cle rk, who Shall return the 
cer tificate to the teacher at the 
expiration· of t he t erm. The cert~~­
icate must be i n f orce f or t he full 
time f or which the contract is made. 
'l'he board shall not employ one of 
its members as teacher, nor shal l 
the teacher serve as clerk of the 
di s trict. ~'-11 transactions of the 
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board under this section must be 
r e corded by and ~iled with tbe 
district clerk.• 

B7 admitting all the ~acts to be true, a s stated 
in your letter~ t Le ultimate -question is, what, i f any, 
criminal liability has been incurred by the dire ctors in 
t he transact1Qna? 

Section 9235. R. s. Mo. 1929. contains provisions 
wherein the actions o~ the teacher and the directors may be 
deemed a misdemeanor. Said sec tion provides as ~ollows : 

"Any teacher who sball enter a 
public school i n this state to 
tea ch, govern or di scipline tbe 
sane, bef ore compl ying .w1 th the 
provisions o~ sections 9209 and 
9234, shall f orf eit al l right, 
t1 t le am claim to any compensa­
tion t here f or , a nd sba ll bA deemed 
_guilty of' a m1 sde.tneanor and punished 
by a f ine not to exceed one hundred 
dollars ; and any d irector who shall 
indorse or encourage said teacher 
1n suCh unlaw~ conduct shall 1n 
like manne r be deemed guilty of a 
misdemeanor and punishable b7 a 
like t'ine.• 

VIe note that t he original contract between the 
teacher and the directors was 1n the amount of \180 . 00 and 
was a verbal contract. Later, you s tate that on t h e open­
ing day ot' school another agreement with the teacher was 
made giving h1.m 100.00 a .month. You do not state whether or 
not the last agJ~eement wa s 1n wr1 t1ng ln compliance w1 th 
Section 9209, supra. However , it was held 1n the case ot' \ 
.~Miwards v . School Distr 1e t llo . 73, 297 s. VI . 1001 that a con­
t ract was valid between a teacher and a dist rlet by the appli­
cation and acceptance thereof' by· the president and each 
director o~ t h e school dis~riet. J,1kew1se, 1n the caee ot' 
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Uc ..>bane v. ~Cbool District, 70 ~o. app. 624, it was held 
that the failure of the clerk to a ttest the contract, or 
fai lure to deposit ~e with the clerk, did not render it 
void. 

~ e a s sume t hat th e teacher posse s sed the quali­
f ications as contained 1n b8ction 9234, R. $ • Mo. 1929 , 
\~hich is mentioned in the misdemeanor section beretorore 
quoted, namely, 9235. Hence, it would appear that by 
the. provisions of Sections 9209, 9234 and 9235 1 supra , that 
neither the dir~ctors nor · the teaener would be guilty of 
a misdemeanor; there~ore, t h ey are not liable crtminally • 

.Re ferring a ,: ain to ...,ection 9312 , supra , there is 
no provision in its terms which makes it a J:Disdemeanor f or 
the violation of the fl81110 or for the f'aUure of the directors 
of the district to. follow its provisions. While it is true 
the acts of the directors 1n failing to 'follow the provisions 
of the section are illegal, yet, does that necessarily con­
stitute a criminal offense? 

~he general rule relating to the situation is 
of fered in 16 Corpus Juris, page 64, caP . 22, a s f ollows: 

"An act that is not prohibited and 
made punishable either by the 
common law or by s tatute or ordi­
nance, both at t h e time of' its 
commi s sion and at the t~~ it is 
sought to punish theref'or, cannot 
be punl&led as a crime, and the 
court cannot by construction make 
that a cri.rqe w~ch is not so pro­
hibited. 1he prohibition must be 
by the laws of the state 1n which 
1t i s sought to punish. An act may 
be prohibited and made punishable 
e1 ther bJ the common 1 aw, or by 
s tatute • 

.L.here appears to be no statute which denounces the 
actions of the board as a c:;;:-ime, und~r the circumstances and 
facts which you pre sent . Therefore,· 1n the absence of an7 
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statute whiCh denounces t he act ions of tne board as a crime, 
and especially Section 9312, supra , which does not contain 
any expression which could be construed a s a IS nal statute, 
we are or t he opinion that no criL~nal action will lie 
against the directors of the sChool district. In view ot 
the fact that you state in your letter that the directors 
did not receive per sonally any of the misapplied or JD!e­
appropriated fUnds , there does not appear any evidence 
which would constitute a Charge of embezzlement, obtaining 

, money under false pretenses or any other cr1me denounced 
b7 sta tute or the common law. 

AP .t'ROV ED: 

3. E. TAYL~R 
(Acting)Attorne.r-General 

OVJN : EG 

He spec tf'ully submit ted, 

OLLIVER \." . NOLEN 
As sistant .ttorney-General 


