SCHOOLS: Directors of school district are not liable criminally
— for transferring funds indirectly from the teachers'
fund to the building fund. <The action is irregular but
in the absence of any embezzlement or other crime
directors are not liable,
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tonorable Harold <, iutchison

Frosecuting attorney o
karies County _
Vienna, kissourl ]

Dear oir:

ihis Department acknowledges receipt of your letter
of iay 4th, wherein you request an official opinion on certain
facts relating to lLacy oehool Cistrict; which letter is as
follows:

"1 would like for your department to
give me an opinion on the cririnal
liability of certain school directors
of the “acy ichool in Maries County,
The facts in the case as appears from
my investigation are as follows:

"John Bell was employed to teach the
Lacy school for Eighty Dollars (80.00)
a month by a verbal contract. On the
opening day of school, the school house
was in such condition that the saild
John bell informed the directors that
it was unsafe for the children because
of falling plaster, At that time
Lacy school district had some

over Five Hundred Dollars ($8600.00)

in their teachers fund and only had
about sifty Dollars (¥60.,00) in the
incidental fund, The directors had
been advised by the County Superine-
tendent of schools to raise their
teachers salary that year so on the
opening day of school, they entered
into an agreement with Bell giving
him One Hundred Uollars (¢100.00) a
month, rifteen Dollars (¢15,00) of
which was to be returned to the direc-
tors for the purpose of repairing the
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school bullding, #&aterial was order-

ed from rowell Lumber Company in the
amount of One Hundred Sixteen Dollars
and Forty Four Cents (#116.44) and Bell
at the end of each month made out a
check to C, R, kioreland for Fifteen
Dollars (¥l5,00) which amount was mainly
taken to 5t, James by C., K, kioreland and
turned over to the lumber company, in-
dorsed by them, and for which they
issued a receipt to the lacy School
vistrict, iy investigation is that
every dollar of the money so tpansferred
went into the school building,

From the facts as you present 1t 1s manifest that
the action of the members of the board in pursuing the course
outlined in your letter has been irregular, contrary to the
spirit of the law and doing indirectly what could not,
under the statute, have been done directly. In supyort of
this statement we herewith quote the pertinent part of section
9312, R, S5, Mo, 1929, as follows:

M % & 4 % & # The treasurer shall
open an account for each fund sSpeci-
fled in thls section, and all moneys
received from the state, county and
townshlp funds, and all moneys de~-
rived from the taxation for teachers'
wages, and all tultion fees, shall be
placed to the credit of the 'teachers'
fund;' the money derived from taxation
for incidental expenses shall be credit-
ed to the 'incidental fund;' all money
derived from taxation for building
purposes, from the sale of school site,
schoolhou se or school furniture, from
. insurance, from sale of bonds, from
sinking fund and interest, shall be
placed to the credit of the 'bullding
fund;' and al 1l moneys not herein
specified that now belong to any
school district, or that may hereafter
be received by such school district,
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shall be placed to the credit of the
'teachers' fund' of such school
distriet. No treasurer shall lLonor
any warrant unless it be in the proper
form and upon the appropriate fund;
and each and every warrant shall be
paid from its appropriate fund, and
no partial payment shall be made upon
- any school warrant, nor shall any
interest be pald upon any such warrant:
Provided, that the board of directors
shall have the power to t ransfer from
the incidental to the bullding fund
such sum as may be necessary for the
ordinary repairs of school property:
Provided further, that in the even
of a balance remaining in the build-
ing fund after the purpose for which
said fund was levied 1s accomplished,
the sald board shall have the power
to transfer such unexpended balance
to the incidental fund: rrovided
further, that by a ma jority vote of
the school board tultion fees may be
used to liquidate 1nd'btadnoaa accrued
in the building fund,

it was held to the effect in the deeision of Con-
solidated .chool Listriect No, 6 v. shawhan, 273 S5, ¥, 182,
that the powers of the board of directors of a school district
are limited to those specifically delegated to them in the
statute and that moneys in the teachers' fund cannot be
appropriated for any other purpose, notwithstanding that the
directors may act in good faith and without willful intent.

Reference is herewith made to Section 9233, R, S,
Mo, 1929, which 1s as follow:s:

"All moneys arising from taxation

shall be pald out only for the pur-
poses for which they were levied and
collected; but the income from state,
county and township funds shall be
applied only to the payment of teachers'
warrants, 1ssued by order of the board
to legally qualified teachers for
services rendered according to law,
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No county or township treasurer
shall honor ary warrant against

any school district that is in
excess of the income and revenue

of such school district for the
school year beginning on the first
day of July and ending on the thir-
tieth day of June following; nor
shall any portion of the funds
mentioned in this section be applie
ed in payment of any teacher's
warrant issued prior to the dis-
tribution of such funds in accord-
ance with section 9257, and no
school warrant shall bear interest.,”

To clarify our ultimate conclusion it is well to
bear in mind the terms of Jection 9209, R. &. Lo, 1929, as
follows: :

“Ihe board shall have power, at a
regular or special meeting, to con=-
tract with and employ legally
qualified teachers for and in the
name of the district; all special
meetings shall be ceal led by the
president and each member notified
of the time, place and purpose of
the meeting. The contract shall be
made by order of the board; shall
specify the number of months the
school is to be taught and the
wages per month to be paid; shall be
signed by the teacher and the
president of the board, and attested
by the clerk of the district when
the teacher's certificate 1s filed
with sald clerk, who shall return the
certificate to the teacher at the
expiration of the term, The certif-
icate must be in force for the full
time for which the contract 1s made,
The board shall not employ one of
its members as teacher, nor shall
the teacher serve as clerk of the
district, 4ll transactions of the
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board under this section must be
recorded by and filed with the
district clerk.”

By edmitting all the facts to be true, as stated
in your letter, the ultinate question 1s, what, if any,
criminal liability has been incurred by the directors in
the transactions?

Section 9235, K, S, lio, 1929, contalns provisions
wherein the actions of the teacher and the directors may be
deemed a misdemeanor, Sald section provides as follows:

"Any teacher who shall enter a
public school in this state to
teach, govern or disecipline the
same, before complylng with the
provisions of sections 6209 and
9234, shall Torfeit all right,
title and claim to any compansa-
tion therefor, and shall be deemed
guilty of a misdemeanor and punished v
by a fine not to exceed one hundred
dollars; and any director who shall
indorse or encourage sald teacher
in such unlawful conduct shall 1in
like manner be deemed gullty of a
mi sdemeanor and punishable by a
like fine,"

e note that the ori 1 contract between the
teacher and the directors was the amount of ¢80.,00 and
was a verbal contract. Later, you state that on the open-
ing day of school another agreement with the teacher was
made giving him §$100.00 & month. You do not state whether or
not the last agreement was in writing in compliance with
Section 9209, supra. However, it was held in the case of
Edwards v. School Distriet Ho., 73, 297 S, W, 1001 that a con=-
tract was valid between a teacher and a district by the appli-
cation and acceptance thereof by the president and each
director of the school dis®rict, ILikewise, in the case of
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Mcohane v, uchool District, 70 koe. Appe 624, it was held
that the fallure of the clerk to attest the contract, or
fallure to deposit same with the clerk, did not render it
void, ;

Ve assume that the teacher possessed the quall-
fications as contained in section 9234, K, 5, Mo, 1929,
which 1s mentioned in the misdemeanor section heretofore
quoted, namely, 9235, lence, it would appear that by
the provisions of Sections 9200, 9254 and 9236, supra, that
neither the directors nor the teacher would be guilty of
a mlsdemeanor; therefore, they are not liable criminally,

Referring a ain to wection 9312, supra, there 1is
no provision in its terms which makes it a misdemeanor for
the violation of the ssamo or for the fallure of the directors
of the district to follow its provisions, Vhile it is true
the acts of the directors in failing to follow the provisions
of the section are illegal, yet, does that necessarily con=-
stitute a criminal offense?

ihe general rule relating to the situation 1s
offered in 16 Corpus Juris, page 64, rar, 22, as follows:

"An act that 1s not prohibited and
made punishable either by the
common law or by statute or ordi-
nance, both at the time of its
commission and at the tire it is
sought to punish therefor, cannot
be punished as a crime, and the
court cannot by construction make
that a crime which is not so pro-
hibited. The prohibition must be
by the laws of the state in which
it is sought to punish., An act may
be prohibited and made punishable
eilther b; the common law, or by
statute.

<here appears to be no statute which denounces the
actions of the board as a crime, under the circumstances and
facts which you present. JTherefore, in the absence of any
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statute which denounces the actions of the board as a crime,
and especially Section 9312, supra, which does not contain
any expression which could be construed as a penal statute,
we are of the opinion that no cririnal action will lie
against the directors of the school district, In view of
the fact that you state in your letter that the directors
did not receive personally any of the misapplied or mis-
appropriated funds, there does not appear any evidence
which would constitute & charge of embezzlement, obtaining
. money under false pretenses or any other crime denounced
by statute or the common law,

hespectfully submitted,

OLLIVER W, NOLEN
assigteant .ttorney-General

AFPFROVED:

J. E. TAYL K
(Acting)Attorney ~-General
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