Taxation and Revenue; Construction of the words "successor"

Sales Tax: and "purchaser" Section 23, 1934
Extra Session Acts and Section 28 of
the Session Acts of Mo, for 1935 re-
lating to Sales Tax,

———

August 9, 1938

Honorable John W, Hoffman, Jr,
Assistant Attorney General
Kelth & Perry Bullding

Kansas Clty, Mlssouri

Dear lir, Hoffman:

We wish to acknowledge your request for an
opinion in regard to the sales tax, which is as fol-
lows:

"Please :ive me an official opinion on
the following caseg

A operates a business until December
1935 and fails to pay any tax, B pur-
chases the business and operates un-
til March 1936, paying his tax but not
paylng A's., C purchases the business
from B, Is C liable for A's tax, since
the statute only makes A's tax the per-
sonal obligation of BT"

The owner operating the business until Decem=-
ber, 1935 would be liable to sales taxes under the
1535 Extra Session Acts of Missourl and the 1935 Session
Acts of Missouri,

The question involved is embodied in Section
23 of the 19335 - 34 Extra Session Acts and Section 28 of
the 1935 Session Acts and salid sections being verbatim,
we quote Section 28 of said 1935 Session Acts, which is
as follows:

"If any person required to remit a tax
levied hereunder shall sell his or its
business or stock of goods or shall
quit the business, he shall make a
final return under oath within fifteen
days after the date of selling or quit~
ting business, His or 1ts successor,
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if any, shall be required to withhold
sufficient of the purchase money to
cover the amount of such taxes and in-
terest or penalties due and unpaid un=
til such time as the former owner shall
produce a receipt from the Auditor show-
ing that they have been paid, or a
certificate stating that no taxes are
due, If the purchaser of a business or
stock of goods shall fail to withhold
the purchase money as above provided,

he shall be personally liable for the
payment of the taxes, interest and penal-
ties accrued and unpaid on account of
the operation of the business by the
former owner and person,"

The Supreme Court of Missourl in State v. Baker,
general rule as to the construction of revenue laws, saysi

"As a general rule, revenue laws are to
be strictly construed, but the doctrine
of strict construction should be applied
with due regard to the intention of the
Legislature as expressed in the statute,
and with a view to promoting the object
of the statute, 36 Cye, 1189, 1190, It
is the duty of the courts to endeavor by
every rule of construction to ascertain
the meaning of and give full force and
effect to every legilative enactment not
obnoxious to constitutional provisions,
but the legislative intent must be in=-
telligibly expressed, State ex inf, v.
Street Ry. Co.,, 146 Mo, 155, loec, cit,
168, 47 8. W. 950,"

In laying down a rule as to the construction of
a statute which is plain and unambiguous, the court in
Grier vs, Railway Company, 523 1. ¢, 534, et, seq., 228
S, We 454, says:

® % # # The privary rule for the inter=
pretation of statutes is that the legis=-
lative intention is to be ascertained
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by means of the words 1t has used, All
other rules are incidental and mere alds
to be invoked when the meaning is e¢loud=-
ed, When the language 1s not only plain,
but admits of but one meaning, these
auxiliary rules have no office to fill,
In such case there is no room for con-
struction, # # #

" % @ # It 18 elementary that in constru-
ing a writing, whether it be a statute
or a contract, the clear meaning of un-
equivocal language cannot be controlled,
or overthrown by a construction in re-
spect to that which is obscure or incom=
plete, # # # "When the words admit of
but one meaning, & court is not at
liberty to speculate on the intention of
the Legislature, or to construe an act
according to its own notions of what
ought to have been enacted,' & # # "

The wording of said Section is clear and unam=
biguous, The only transaction referred to is that of a
seller of a business or stock of goods and the purchaser
or successor of said stock, There is not mentioned in
sald statute any purchaser or successor of the first pur-
chaser or successor and if the legislature had intended
to include a2ll subsequent purchasers and successors to
the first purchaser and successor, sald section would
have so stated and by virtue of the fact that such sub-
sequent purchasers or successors to the first purchaser
or successor were not menticned therein, it is clear that
it was the intent of the leglslature not to include them,

If said section would be conatrued as to in-
clude any successor or purchaser subsequent to the first
purchaser or successor, 1t would necessarily extend to
all subsequent purchasers or successors ad infinitum
and extend liability under sald stetute until limited
by the statute of limitations,

CONCLUSION

Therefore, it 1s the conclusion of this departe
ment that a party operating a business until December, 1935,
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upon failure to pay sales tax, becomes liable under the
1934 Extra Session Acts and 1935 Session Acts of iissouriy
that when a party purchases the business, against whiech
sald tax l1ls due, he becomes liable under sald Section 23
and 28, supra, as & successor or purchaser of said busi-
ness, but that the words “successor" and "purchaser" re-

fer to the first purchaser and not to subsequent purchasers
and successors thereof,

Reapectfully submitted

8, V., KEDLING
Assistant Attorney General

APPROVED:

(Acting) Attorney-CGeneral
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