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State banks and trust companie., members of 
Federal Reserve ~stem, not exempt ~ paying 
contributions under Unemployment Cqmpensation Law • 

/ 

March 10 , 1938 

Honorable R. w. Holt 
Commissioner of li'inance 
Jefferson City , ~issour1 

Dear It.r. Holt: 

F l LE D 

!-/I 

'.l.he ,l.ttor ney- General acknowledges receipt of the 
letter from t he Farmer s and .Merchants Bank and Trust 
Company of Hannibal , l..assouri, in which t he opinion of the 
~ttorney-General is requested on the question submitted in 
your letter . You request our opinion on the que stion sub­
mitted by the above bank. 'lhe query is: 

Ar e t•ii s souri state banks and trust com­
panies, organized and existing under the 
laVIs of this :)tate , which are members 
of t he Federal Re serve ~ystem, liable 
and obligated to pay contributions under 
the 1d s souri unempl oyment Compensa ti'On 

.11.Ct 'i 

~he kissouri Unemployment Compensation Law was 
enacted by the 59th General .tk.ssembly ( .... a ws of 1dssour1, 1937,. 
page 574) and sub- cl ause 5 of clause 6 of sub-divi sion 11 1 1~ 
of Section 3 of the Act reads a s follows (p . 57V): 

"The t er m !empl oyment ' shall not include: 

11 ~rvice perfor med in the employ of any 
other state or its political sub­
divisions , or of the United States 
gover nment, or of an instrumental!~ 
of any other stite~r s tates or their 
political sub- divisions or of t he 
United .:>tates. n --
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that: 

. 
~ction 811, Title VIII , of the l•'ederal .tLCt, provide s 

"The ter m 'empl oyment' mean s any servlce, 
of whatever nat ure performed witbi.n the 
United State s by an employe f or his 
empl oyer, except - -

" ( o ) ..Jervice performed 1n t he employ of 
the united ~tates Governmen t or of an 
ins t r umentality of the United States;" 

Section 907 , Title IX (c): 

n ( 5 ) .Yervice performed 1n the employ 
of t he United ~tates Government or of 
an instrumentality of t he United ~tates. u 

I t will be noticed that the h.issruri Unemployment 
Compensation La"' .follow somewhat the language used in tbe 
lc'ederal Social ~curity Act, approved by the Pre sident August 
14 , 1936. 

Art e r quoting rrom the ~tate and Federal acts , as 
a bove, we deem it neces sary to quote the pertinent parts or 
t he section of t he Banking Laws of lli s s:>uri which authorizes 
Missouri banks to become members of the Feder al Reserve vy s tem. 
By express l9 g1 s1ation Missouri has consented that banking 
institutions may bec ome member.a of the It'edera.l Reserve ~ystem. 

~ction 5354, paragraph 3, h . ~. uo . 1929 , Vol . 11, 
o . J t . Jnn. p . 7574 (Trust Companie s - 5421 R. ~. 1929 , Sec . 

13} . ~aragraph 3, supra, rel ating to banks, reads a s f ollon a: 

"3. 'fo purchase and hold, for the 
purpo se or bec oming a member o f a 
fedorul r eserve bank, s o much of t he 
capital s tock t hereof a s will qualif)" 
1 t f or memb e r ship 1n such r e ser ve 
bank pursuant to an act of coneress , 
approved De cemb er twenty-three, nine-
t een hundred and t hirteen, entitl ed 
the ' ~ederal reserve act' and any amend­
ments thereto; to b e come a member o.r 
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such feder a l r e serve bank, and to have 
and ex ur c i se all power s , not i n conflict 
wi t h t he laws of t h1 s stat e , whi ch are 
con f err ed upon any s uch momber bank by 
tile ' Fede r a l r eser ve act• and any amend­
ments thereto. .":>uchnember ~ !.!!:!! lli 
d~rector s , of fi cer s , ~ s tockholders 
shalt continue ~!!! subJect, however, 
t o all liabilitie s and duties imposed 
upoi!them by anl l!J! of this state and 
to all the prov sions of' this chapter 
relating to banks . " 

If i s souri state banks al'¥1 trust companie s orga.nized 
and doing bu sine s s under the laws of Mi s souri, which are 
members of the Federal Re serve vyatem, are ins trumentalitie s 
of the Um ted >':>tate a , within t he meaning of the Unemployment 
~mpensatlon Law, £hen they are not subject to the payment o~ 
contributions under t he Unemployment Compensation Law. 

vtate banks and t rust companies may become member s 
of t ha lredera l ke serve ...;yatem by making a pplication t o the 
~ederal he serve Boar d f or t he privilege, and securing its 
approval , and by subscr ibing to a specif ied number of shares 
of stock in the .t-'edera l Me serv e ~ystem which i s located in 
the dist rict of t he apply~ bank or t~~•t company, a s t he 
case may be. 

There are other preqmsi t ea to membership in said 
t•eder a l ltes er ve Hank, a s set rorth 1n the • ederal Reserve iLct,. 
It will be seen that by appropriate l egi s l a tion, as here inabove 
set out, the State of U s s:>uri ha s pe r mitt ed s tate banki.ng 
i nstitution s to become mamber s of the Fede r a l Reser ve ~yste~ 

v,b ile paragr aph 3 of .:>ection· 5354 , supra, of' the 
ba~ing l aw permits state banking ins titution s t o become members 
of the Federal Reserve ~ystem, however, thi s consent i s subject 
to the 11.mit a ti-on that t he bank i s to have all the power s of 
a member of' the Federa l Reser ve Bank "not in conflict with the 
laws of' this State, " and to the further lin. tation that s uch 
member bank "shall continue to be subject, however, t o all 
liabilities and duties imposed upon them by any law o~ t~s 
state and to all the provisions of' this chapter r elating to 
banks . " The privilege and benefit s or the r elationship may 
be voluntarily acquired by the banklnl2 u. v. c. A., Section 
321, and may be r elinquished by giv g notice, etc., 12 u. ;:)• 
c. a ., ~ction 328 . It i s permis sive and not mandatory and it 
i s a busine s s a r rangement that t h e bank may or may not enter into. 
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·1.he a dditional obligations and duti es whl ch are 
imposed upon a m~mber bank of' t h e J.• ed,.,ral lteserve ... ystem 
and t he benefi t & which it derives from t he new relationship 
l end to t he bank an a dditional degree of safety by being 
under gover nmental supervision in a ddition to being under 
s t ate supervision. Thi s - of c ourse , inures t o t he benefit 
of t h e bank • 

.. e do not f ind that the t erm " instrumentality," 
a s used i n the Wi s souri Gnempl oyment Compen sation Law, i s 
defined 1n t he ct i tsel f - neither has the act r eceived 
any judicial interpretation at thi s date. ••e must, there­
f ore, search e l sewmre as to t h e meani ng of the word "instru­
mentaliqr" ae it app ears in t h e books which might be applicable 
to the question before us: 

Webster' s Di.ct1onary says " instrumental! ty" means: 
" quality or state of being instrumental; that which is 
ins trumental; anything u sed a s a means or an a gency; means ; 
medium; a gency." 

The ~tandard Dictionary says " instrumentality" means: 
" the quality or condition of being inst rumental; subord inate 
a gency. " 

Afte~ quoting from the applicable statut e s and 
making t h e f or egoing observations, we shall undertalm to 
examine some of the case s which we think throw light on the 
question and point the way to a deciaion • 

.. e are not unmindful of t h e importance of the que s tion 
to t h e banking institutions involved, nor tba t there seems 
t o be divergen t views of t h e a t t or ney-gene rals of the various 
s tate s on thi s que s tion, and also t h e a pparent contrariety 
of the c ases which might be considered applicable to the point 
i n disput~. 

\1hile t he question of 11hethe r the It'ed er a l e;overn­
ment may tax a stat e 1ns trument4lity does not enter into this 
quest i on dir e ctly, t he ~upreme Court of the Uni ted ~tate s in 
many case s ha s saici t hat the 1mmun1.ty is e qual a nd r eciprocal 
and that each must be let't free from undue illterference from 
the other. as s tated 1n etcalf and Eddy v . Ld. t chell- 70 L. ~. 
391, 269 u • . s. 514, 1. c. 521-522 ( 1926 ) ~ here the court said, 
speaki ng through Justice Stone: 
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"~ * * the very nature of our con s titu­
tional system of dual sovereign governments 
i s such as 1mpl1edl l' to prohibit the 
f'edera l government from t axing the instru­
ment alities of a s~te government. and 
in a similar manner to l i mit t he powers 
of the st ates to tax tho instrumentalities 
of' the federal government . ~ -:~ * 
t1 Just \,hat· ins t rumentalit i es of either 
a s t ate or tho feder al government are 
exempt from taxation by the other cannot 
be stated in ter.ms or univer aal appli­
cation. but this Court luis repeatedly 
hel d that those a gencies through which 
either government immediately and 
directly exercises its sovereign powers. 
are i mmune from the taxing power of the 
other. ~- * • 
"\rhen 1 however 1 the que s tion 1 s approached 
from the other end of' t he seale, 1 t i a 
apparent that not every person who uses 
his property or derives a prof it, 1n his 
dealings with t he goYernment, may clothe 
himsel f w1 th 1mmun1 ty from taxation on 
the theory that eithel' he or his property 
i s an instrumental! ty of •government w1 th­
in the meaning of t he rule. * * * 

• 
8 As cases ari se , lying between the two 
ex t reme s , it becomes necessar y to draw 
t he line which separates those a ctivities 
having some relation to gover nment, which 
arc noverthele se subject to taxation. from 
those wh ich are i mmune . .tttperience bas 
shown that there i s no f ormu.l.a by wbi.ch 
that line may be plotted with precision 
in advance, but r ecourse may be had to 
t he re ... tson upon which the rule rests, and 
which must be the guiding pr1nci l:-'le to 
control its oper a tion . Its origin was 
due to the essential requirement or our 
const itutional system that the federal 
government must exercise its authoritJ 
within the. terr1tor1a~ 11m1ts of the state ; 
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and it r e s t s on t he conviction that 
eact:. gover nment# i n order that. 1 t may 
admillls ter it s a.f!'aira within its 
own sphere 1 mu s t be 1 eft free t,rom un­
due interfer ence by the other, 

In Cooley on T.axation, Vol. 2 ( 4 md.), $ection 613• 
.P • 1300, i ·t i s said: 

• 

"A corporation cannot e scape state 
taxation merely because it was created 
by the Federa l Uovernment nor because 
it wa s subsidized by it, nor because 
it is empl oyed by the ~ederal uovern­
ment, wholly or 1n part. unles s it is 
really an agency or 1nstrumentaliPo 
f or the ex ercise of the conatitut\Onal 
powers of the United s tates. (Casea 
cited)" ( underscoring ours .. } 

I n the ca se of 'f.homson v. ~ae1fie kailroad, 76 v. ~. 
Reps. 9 Wall 579 {1869) 1 it was held that although Congress 
may constitutionally make or authorize contr acts with individ­
ual s or corporations. :for ser vices to the government, may grant 
aids by money or land in the performance of such service s and 
may make contracts and conditions and may exempt, in its 
discretion., the agencies employed. 1n such service from any 
s~te taxation which will prevent or i mpede the performance 
of' them, ,.t in the· absence of legislation on the part of' Con­
gres s to indicate that such an exemption. i s deemed by it aa 
essential to fUll performance to the party's obligations to 
the gover~nt, the exemption cannot be applied to the ea ae 
of a corporation deriving its existence from state law, 
exercising ita f'ranch1se s under such law, and hol ding its 
property w1thin state jurisdiction and under state protection, 
only because of' the employment of the corporation in the 
service o~ tne government. 

~n the case of Union ¥acific Railroad Co. v . Penis ton, 
18 ••all. 5 ( 1873) ~ t he court said: 

" .. ~tting, then~ fully as we do, that 
the company ( Union J:acif ic Railroad) 
i s an a gent of t he general government, 
desi gned to be employed, and actual ly 
employed• 1n the legitimate service 
of' t ho government, both military and 

• 
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postal. does it necessarily follow 
that i ts proper~ is exempt f'rom 
state taxation?• 

The United States .3upreme Court in answering the 
above queat.ion, mi page 36, said the f ollowing: 

"It is, therefore, manifest that 
exeJJWtion of t'ederal agencies f'rom 
state taxation is dependent, not 
upon the nature of the agents. or 
upon the mode of tbeir constitution, 
or upon the tact tbat they are a gents, 
but upon the effect of the taz; that 
i s , upon the question whether the lg, 
~,!!! t rutb deprive ~ ot power 
!Q. serve !!!!. government as the:r w~re 
1n tended to serve it, or does hinder 
t he efficient exercise-or~ir power ?" 
( Underscoring ours.) -

In Balt~ore ~h1pbu1ld1ng and Dry Dock Company v. 
baltimore , 195 u. s. 375, 49 L. Bd. 242 , 25 Sup . Ct. 500 (1904) , 
the .:>upreme Court said: 

"-:;- * • it seems to us e.xtravagan t to 
say that an independent private 
corporation f or gain, created by a 
state, : a exempt from state taxation, 
either i n its corporate person or its 
propertJ, because it is employed by 
the United · ~tates, even it' the work 
t or which 1t is employed is important 
and takes much or its t:1me." 

In F1delit)- and Deposit Co. v. Pennqlvania, 240 u. s. 
319, 60 L. Ed. 664, 36 Sup. ct. 298, it was held that a suret,. 
company d id not by qualif11ng under t h e statutes or the United 
~tates to become surety on bonds required by the United s tates, 
aet as a Federal i nstrumentalitJ so as to be exemp t floom a 
state tax on the premiums r e ceived, exacted f'rom foreign cor pora­
tions f or t he privilege or doing business witbin the state • 

.n.nd 1n the case of Federal Compress and \.arehou se Co. 
v . !..CLean, 2 91 tJ . S . 23, 78 L. Ed., 1 . c . 627 (1934 ) , the 
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Supreme Court, through Just~ce ~tone, said: 

"The mere extention of control over 
a busine s s by the hational govern­
ment doe s not w1tbdraw it from a 
local tax whiCh present s no obstacle 
t o the exe cution or the National 
policy • ..IUSquebanna l""ower Coe V e 
'£ax Commis sion, 283 U. s . 291_, 75 L . 
Ld. 1042, 51 Supreme Ct. 434 ll93l ) ; 
Broad Hiver .rowe r Co. v . ;.tueey,, 288 
u. s. 178-180, 77 L. Ed. 685-686, 53 
Supreme Court 326,19~3 ) .. " 

In the case of Fox Film Corp. v . Doyal, 286 u. s. 
128, -76 L. ud. 1014 ( 1932) , it i s said: 

"The principle oi.' the 1mmun1 ty from 
state taxation of instrumentalities 
of the Federal Government, and of the 
corresponding 1mmunity of state 
instrumentalities £rom Federal taxation 
-- e asent~al to the maintenance of our 
dual system - bas its inherent l1m1ta:­
tiona. It is aimed at the prote ction 
or the operati.ons of government. 
( M'Culloch v . Mar.yland~ 4 Wheat. ~16, 
436, 4 L. K4. 579, 608J, and tne 
immunity does not extend ' to anything 
lying- outside or beyond to governmental 
functions and their exertions.' " 

In the case of ~ed.eral Land Bank of St. Louis v • 
.L'riddy~ 295 U. ~. 229, 76 L. Ed. 1412, 55 Sup. Ct. 795 (U. s . 
p . 234 J ( 1935) , the court ~id: 

tf J oi.nt -> tock Land 'Banks are privately 
owned corporations organized for 
prof it to their s tockholders through 
the business of making loans on farm 
mortga ges * * * There is nothing in 
their organl.zation and powers to 
sugge s t that thei are government m-
strument.lities. • · 
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I n the case o£ Hiatt v . United ...>tates, 4 1.4'ed. (2d) 
374, 1 . c . 375, the court said: 

"the matter of a.tf111at1on between 
the Dickinson 'lT\lst Company and the 
Federal Reserve Bank,. aside :frcxn 
the investment in stock, seems to 
preaent mereq a business arr angement 
between tne Federal ReserYe Bank aDd 
the Trust Company, which was not 
made under ccxnpulsion, and was doubt­
less regarded as s.dvantageous by both 
concerns . It was s1mply an arrange­
ment made for the advancement and 1n 
the interest of busJ.ness for which the 
Trust Com,P!iDY wa s chartered. " 

~s was said 1n the ca se of Helvering v. Therrell, 
handed down by the lJnited States .:>'Uprelll8 Court, February 28, 
1938: 

"The Constitution contemplate s a 
nationa l government tree to use its 
delegated powers ; a l so state govern­
ments capable of exerc1sLng their 
essant1al reserved powers; both oper a te 
within the same territorial limits; ~- t;." 

And furth er 1n said opinion the court said: 

"By de.t1n1tj.on precisely to delimit 
'delegated powers ' or ' es~ntial 
governmental duties' is not possible. 
Cont roversies involving these ter.ma 
must be decided as they arise, upon 
consideration of a ll the relevant cir­
cumstances . Notwithstanding discordant 
v1ewa which have sometimes arleen 
because of' varying empbas1s given to 
one or another of such circumstances, 
it is now settled doctrine that the 
inferred exemption from federal tax­
ation doe s not -extend to every instru­
mentality which a State may see fit 
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to empl oy . AXemption depends upon 
t he nature of the undertald.ng ; it is 
cabined by the rea son l h1 ch under­
l ie s t he inference.• 

r.t.'he real question 1s whether the banking institu­
tions in c.~.uestion are such 1ntstrumental1ties of the b'edera.J. 
government as to come wit~ the doctrine of the exemption 
of ins trumentalities of one of the two governments f'rom undue 
burdens by the other. and als o whether it was the intention 
of the Legisl ature to exempt the member banks from th., pay­
ment of the contributions. 'J.'h.e declaration in the statute 
that instr umentalities of the United .:>tates are ex empt t~as 
merely a declaration of the fixed and establiShed law f or the 
reason that if the instrumentality was one of those agencie s 
through which the United States government exerci sed directly 
and immediately its sovereign powers it would be immune from 
the taxing power of the state even without such de claration in 
the law. ~he tests seem to be whether the instrumental!~ is 
acting as such in f urtherance of a governmental function or 
of a proprietary fUnction. and a l so ~ether the la~1ng of the 
tax on the instrumentali ty would be a d irect 1nterterence 
with the functions of government itself'? 

In arriving at · our conclu sion 1n this matter we 
have not overlooked the fact that the· Bureau of Internal 
Revenue has construed the ~deral Unemployment Compensation 
act to mean that state banks which are members of the Federa l 
Reserve ,.)ystem are exempt from p~ment of these taxes under 
the Federal a ct and that state banks not member s of the 
~~deral Heaerve ~stem are not exempt. ~e must .concede that 
that interpretation given the .lt'ederu l a ct i s persuasivei and 
that a great many s tates have adopted t he policy of f ol owing 
the interpretation given the ~ ederal a ct by the Bureau of 
Internal ~avenue. 

All of the state banks and trust companies are 
organized under t he same banking la wa • governed by the saue 
state laws, pay taxes l evied 1n the same way, and are under 
t he jurisdiction and r egulation of the .:,tate Finance .Depart­
ment, and b ecause one has aeen f it to make application to 
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become a member of the Federal Re s erve System and baa been 
aeeep~ed . by it, wh1eb it voluntarily did for reasons best 
known to itself- we are unable to say, upon the authorit," 
of the eaaes, that these banking inatitutiona, 1111hieh are 
members of the Federal Reaorve ~stem, are exempt from 
paying the contributions under the .bdssouri Unemployment 
Compen• tion Law. 

In the Helveri ng v . 'lherrell Case, supra, and 
t he other ~~deral I ncome Tax cases handed down by the United 
utates ~upreme Court, 1?ebruary 28, 193S, and also tbe in­
come tax cases, namely, Helve ring v. Uountain Producers 
Corpora tion, and other eases decided b7 the United ~tatea 
~upre.me Court, J&.rch 7 , 1938, 1n which the .;:iupreme Court 
overruled the ccnclusions reached 1n the case ot Gill e spie 
v. Okl.ahoma, 257 u. s. 501, and Burnet~ v. Coronado Oil and 
Gas Compa07, 285 u. s. 393- a nd while these cases are not 
1n exact point with the matter under con sidera tion, however, 
we note that the court "1n the l~gbt of the expanding needs 
of atate and nation• ha s snown a tendenc~ t oward widening 
the field of taxation with reference to instrumentalities of 
the goverDIIIIfmt and t he income of of'ficers of such instru­
mentalities. ;ie have al. so taken cognizance of the veey 
recent eaae of the Supr- Court ot Jl1saau71, dee1ded .l4"ebruary 
25, 1938, D1U118l7, The State of 141ssour1 at the relation of 
Ba'WIIU'lll, Collector of the Ciey of st. Louis v. Bowle s , No. 
35,209, Which, howeTer, ia now pending on motion for rehearing, 
1n which the Supft .. Court 1n a unanimous opinion held that 
an empl.oye or the Farm Cr~d1t Adm1n1atrat1on of .st. Louis,. 
adm1ttedl7 a Federal instrumentality ereated for a public 
purpose, was liable ror the p&J1D8llt or a n income tax due the 
~tate of Missouri. 

~rom the above and foregoing. it i s the opinion 
of t he Attorney - General that memb er ship by atate bmks am 
truat companies in t~e Federal Re serve Sya~ does not make 
them instrumentaliti es of the United States within the scope 
of the Lasso~i unemployment Compensation Law, and the bank 
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in question must make the report s and pay the contributions 
aa provided therein. assuming . of course. it has eight or 
more emplo7ea aa provided b7 ~ction 3 • cl a u se "h" , sub ­
clause 1. 

COVELL R. HEHI TT 
As sistant Kt t orney-Gener a l 

Attorney-Gener a l 

CRH : EG 


