
BAhKS &: BANKING : vircuit Court ha s no autnority . to appoint 
audi tor to addit the accounts of li~~tion 
and order same pa i d out of trust esta t e. 

February 4, 1938 

Honorable R. VI . Holt 
Co~ssi oner or Finance 
Jeff er son City, Missouri 

Dear Mr. Holt: 

FILED 

;_f; 

This i s to a cknowledge r eceip t of your letter 
of January 28th in 1b ich you enclosed a lett er f rom 
Messr s . Carter and Jones, Attorneys at Law, j t . Loui s , 
Mi s s curi, rela tive to the liquidation of the !·laplewood 
Bank and Trust Company, m.ich is pending in Division No.3 
of the Circuit Court of s t. Louis County and presided over 
by Honorable Peter T. Barrett. 

The letter s state that Judge Barrett has made an 
order requiring t he Special Deputy Commissioner 1n Char ge 
of t he above trust to f ile 1n the court a copy of the in­
ventory prepared by the Special Deputy at the time he took 
char ge of the e state, and 11hich was filed by him with the 
recorder of de•ds at that time; and also we no t e t hat it 
i s t he intention of Judge Barrett to appoint an auditor 
or ami cu s curiae to investigate and examine into all of the 
~peeial Deputy ' s transactions as liquidator of thi s bank. 

You inquire of this Department a s to the legal 
authority of a special deputy co~ssioner 1n charge of a 
bank i n l i quidation: 

First, to file an i nventory of his 
t rust with the circuit court, 
and 

Second, to pay for the ser vices of an 
auditor appointed by the court 
to cheek into the affairs ot 
his trust. 
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In your letter of reque s t you state that such 
procedure will not only delay the work of tbis Special 
Deputy Co~ss1oner but will greatly increase the expenses 
of the individual truat involved. 

l.Jnder the statutes of .Mi ssouri ~ectiona 5316 
to 5340, inclusive. R. s . Mo. 1929. the legislature ot 
i.tlssouri has placed the liquidation of the insolvent banka 
and trust companies 1n t he bands of the Connnisfi oner ot 
Fi nance . ~t has provided a complete and exclusive scheme 
and method of procedure to liquidate inaol vent bank a. The 
s t a t ute s aet forth specifically and with particularity the 
methods to be pursued by the Commissioner of Finance in the 
liquidation of these trusts. Section 6323. R. s . Mo . 1929 , 
provi des that the Commissioner of Finance appoint a special 
deputy co~ss1oner to perform such duties connected with 
a liquidation a s he may deem neces sary and advisable; that 
the Commissioner may employ such expert ass istants am 
counsel a nd may retain such of the off icers or employee of 
such c orporation or banker as he may deem necessary in the 
liquidation and distribution of the assets of such corpora­
tion or banker. And said section further provides& 

•that no salaries or attorney's re~a 
sba11 be paid unless approved by the 
circu1 t court • or judge th&reot 1n 
va·cation. which circuit court, or 
judge thereof 1n vacation. may ret'uae 
to approve any salaries or attorney's 
fee s that he may deem exorbi~ant, and 
set a l ess tee or salary. wnich less 
fee or sal.a ry shal.l be the amount paid. • 

Jmd Section 5324. R. s . Lio. 1929. provides 1n part that "all 
expenses of liquidation. subject to . the approval of the 
ciruuit court. or judge- thereof 1n vacation, 1n the county 
or city in which the principal office or such corporation 
or banker i s located," shall be paid by the Commissioner 
out of the funds in hie hands in said truat, md provides 
t ha t the Commissioner ot Finance shall "tix and pay the 
compensation p~ special deputy comm.1ss1 oner, assistants, 
counsel and other employes appointed to assiet b1.m 1n 
such liquidation pursuant to t he provisions of this article. • 
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:~action 5327, H. s. ·o . 1929 ~ provides t hat af'ter 
he has compl e tely taken pos session of' the bank and decided 
t hat he will not per m1 t the corporation or banker to resume 
busine s s pursuant to t he provisi~s of Section 5322, he 
Shall file one copy of' an inventory of' the a s sets prepared 
by him i n h i s of f ice and shall cause one copy t o be f iled 
in the off'ice of t he recorder of tbe county or citr in 
which the principal off ice of such c orporation or banker 
i s l ocated. 

Replying then to your f irst que stion, we find from 
the statutes no du ty or obllgation on the Commissioner o~ 
Finance or his specia l deput~es to file an inventory of the 
trust w1 th the cir~ t court and that the filing of the 
inventory with the Co~seioner of Fi .nance and another in 
the off ice of the recorder of deeds, i s all that i s required 
llllder the a ta tu te !* 

The courts of our State have stated many time s 
that the statute has provided a complete and exclusive 
s cheme tor the llquida tion of insolven t banks and the diatri­
butt_on of t heir a ssets. In Commerce Truat Co. v. Farmer s t 
li:xchange Bank~ 61 s. w. ( 2d ) 928, 1. c. 930, it i s said: 

" The s tatute relative to the depart­
ment of f inance and to banking insti­
tution s was designed to and does 
provide a complete and exclusive 
scheme .for t he l i quidation of insol­
vent banka and the distribution of 
their assets. State v. Farmers Exchange 
Bank of Gallatin, 56 s . w. (2d) 129J 
Bowers ock ki lls & ~ower Co. v . Citizens 
Truat Co., 298 s. w. 1049 , 1051." 

And in t he cas e of Kirrane v . Boone, 66 s. w. (2d ) 
861, 1. e. 865, the Supreme Court saJ.d: 

"As has seYeral t imes been held by 
this court, such statutes (ret'erring 
to Article 1, Chapter 34, Sec. 5282 
et seq . R. s . Mo. 1929 , s t. Ann. 
Art. 1, Chap. 34, p. 7226 et seq . ) 
provide a complete and exclus ive 
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scheme and method of procedure to 
1J.qu1date insolvent banks. Koch 
v . Missouri-Lincoln Trust Co. (Mo . 
Sup.) 181 s. w. 44, 47 . ·where the 
court saJ.d: •The intent o~ that 
act to provide an exclusive syatem 
for winding up the aff'airs of banks 
cannot be doubted. 4t * * This is a 
surf 1c1ent epitomization of the act 
to show that it is, and was intended 
to be , a compl ete scheme and system 
for winding up the a~fairs of insol­
vent banks and trust companies 1n 
the condition described 1n the act. 
The fact that the statutory method 
is COJilPlete , and that the act 
specifically declares ita purpose 
to be the eatabli~ent of a state 
banking department, "which snall 
have cha r ge · of the ex·e cution of the 
laws relating to balks, private banks, 
trust companies, " etc., necessitates 
the conclusion that t he statutory 
method is· excl usive, and that pro­
ceedings 'f or receivership's of such 
institutions must pursue the stat­
utory method. •• 

In the case of State ex rel. Moberly v . Sevier, 
88 s. w. (2d) 154, 1 . c. 156 (1935), it i s said: 

11 \Te have on several occasions held 
that the statutes rel'ative to the 
department of .finance and to banking 
institutions were designed to and do 
provide a complete and excl usive 
scheme for liquidation of insolvent 
banks and t he distribution of their 
a ssets. ~tate ex rel . v . Fidelity 
& Depoa t Co . ( Llo . Sup.) 53 $ • Yl . ( 2d ) 
1036, 1040, 85 A. L. R. 955 ; Bank of 
Oak Ridge v . Duncan , 328 Mo. 182, 
40 J . ~. (2d) 656; Commerce Trust co. 
v . Farmers ' Exc4B.nge Bank of Gallatin, 
332 Mo. 979 , 61 s. w. (2d) 928 , 89 
A . L. R. 373; Kirrane v. Boone et al., 
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334 -o. 558, 66 s . w • . (2d) 861 . 
' There is n o doubt but that, so far 
as admLnistering t he a ssets of the 
fai l ed bank i s concerned, the collec­
tion of it·s asset s , the payment of 
expenses, and the allowance am the 
payment of claims out of such a s sets, 
t he jurisdiction of the commi s s ioner 
and the local circuit court is 
exclusive.' ~tate ex rel. v . Fidelity 
& Deposit Co., supra . 

' The method provided for liquidating 
1nsol vent b&nks is b y and through the 
commissioner of f inance , as statutory 
receiver, under the supervision of 
the circuit court where the bank 1 s 
located. • Kirrane v . Boone, supra, 
334 Mo. 558, 66 s. w. (2d) 861, loc . 
cit. 865. " 

The H.1ssonr i Banking Laws were taken largely 
!'rom the uew York statute s and Sections 5316, 5319 and 
5321, Revised Statutes of Mi saouri, 1929, are taken almost 
verbatim f rom New York statut e s . and t he New York Court 
sai d 1n In Re Unton Bank of Brooklyn, 162 ~ . Y. s. 488 , 
t he f ollowing: 

"The f ormer eommon- law right of bank­
i ng i s now a :franchJ.se derived from 
the Legi al a ture ( Jt. t torney General v . 
Utica Ins . Co. , 2 J ohns. Ch. 377; 
r eople v. Utica I n s . Co . , 15 Johns. 
378 , 8 am. De c . 243) , and the superin­
t endent is t he be ad of the department 
f or the state regula tion of such fran­
chise. he is not a part of the judi­
cial branch of the government . He 
does not take hi s off ice nor derive 
any of his original powers !"rom i t. 
He i s of the administrative branch ot 
the government, appointed by the 
Governor and confirmed by the senate . 
section 10, Banking Law. He i s a 
state of f icer. Article 1, Sec . 2 , 
Public Of ficers Law ( Consol. Laws. c . 
47); People ex rel . Baird v . Nixon, 
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158 N. Y. 221, 52 N. E. 1117. And 
as such officer he i s expressly 
clothed b y the Le gislature with 
tb.ls power or liquidation. Section 
69 , Banking Law. His po3session 
i s not that of the court. The 
stat ute declares that he may f orth­
'111. th take po s se ssion or the business 
and property of a banking corpora­
tion that bas violated ite charter 
or any la w, i s conducting its business 
i n a n unauthorized or unsafe manner, 
i s in an unsound or unsaf e condition 
to transact business, has an impair­
ment of its capital, has et:.spended 
payment of its obligations, or hae 
neglected or refused to comply with the 
t erms of a duly i i sued order ot the 
superintendent. S&ct1on 57, Id. 
\'\then he ' shall have duly taken posses­
sion of such corp oration, * * * he 
, y hold such pos session until its 
a ffair s a re f inally liquidated by 
~. ' Section 58 I d . He 1 1 s author­
ized, upon taking possession of the 
property and busl.ness of euch corpora­
tion, * ~ ~ to liquidate the a ffairs 
thereof and to do all acts and to 
make such expenditures as 1n his judg­
ment are neces~ry to conserve its 
assets and business.' Section 69. 1 T.ne 
moneys collected by the aupe1"1n tendent 
sha 11 be f"J-om t ime to time depoai ted 
1n one or more state banks, aavinga 
banks or trust companies.' Section 70, 
Id . As to his :further duties and 
powers, see section 79, Id. Thus it appears 
a s superintendent he takes possession, 
hol ds po s session until final liquidation 
by hUl, and is authorized to liquidate, 
outside of any judicial proceedings. The 
fac t that he must receive the sanction 
of the court before certain s t eps 1n 
h i s pro~edure are effective (e. g ., 
sections 63, 69 , 74, 78 , 79 ) does not 
i mply that the liqu1dation itself 1a 
j udicial ." 
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1..any othe r e a se s might be cited in 1t11s souri 
s tatine that the liquidation ·or banks is a statutory 
r e ceivership a nd not a court receivership . It might be 
added that in Farmers and werchants Bank v. Coleman et a l • • 
9 ~. w. (2d) 549, the Springf ield Court of Appeals in an 
op inion b y Judge Bradley held that: 

" ·fhe circuit court has no juris­
diction t o .fi.x compenaa tion, 1n 
first instance of special deputy 
in charge o.f insolvent banks, but 
under Revised Stautes, 1919, 11707 
(now Section 5324, R. ~. Mo. 1929) 
c ompensation 1n .first ins tance must 
be fixed by commissioner cf f~ce.• 

In our search of the statutes we do not .find 
any authority for the circuit court to appoint an auditor, 
or. as s tated in your lett er, " a sort of amicus curiae• 
to investigate and examine · into the transactions of the 
special dep1ty camn1sa1.oner 1n charge of the bank . Neither 
do we .find that the cireuit court would have authority t o 
make an a llowanoe out o.f the trust to pa y such auditor or 
amicus curiae w1 thout it was .first sanctioned and the com­
pensation f ixed by the Commissioner of Finance. lhe statute• 
provide that the liquidator i n charge o.f a bank and the 
Conm s sioner of Finance give a bond .for t h e fai th1'ul perform­
ance of their respective duties, and the s t atutes have def­
initely placed the obligation and re sponsibil ity of the 
safeguarding and protection of the assets and f'Unds ot the 
faile d bank on t he Commissioner of' Finance and his special 
deputie s and a ssiatants. 

From t h e ab ove and :for e going we are of' the 
op inion that there 1 s no l egal a uthority or obligation on 
a special deputy commissione r 1n Charge of a bank in 
liquidation, f irst, to .fUe an inventory of his trust 
w1 th the circuit court, and second, nor de we .find any 
lega l author! t y for the c1rcui t court to tp point an auditor 
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or amicus curiae to cheek into the a ffairs of the trust 
and allow the compensa t 1on f or such se-rvices out of the 
fund s or said trust e state. 

Al:' f'R OVJSD: 

3. E. TAYLOR 
(Acting} Attorney-General 

Very t rul.y your a 

COVHLL R. ~1ITT 
Assistant At t orney-General 


