PENSIONS: Social Security Commission mey sfpoimt someone

to preside at hearings.

February 10, 1938

Mr. George 1. Haworth,

State Administrator

Stute Social-Securiey Commlssion,
Jefferson City, Missouri.

Dear Sir:

F

LED

This will aclkmowledge receipt of your request for an
opinion, under date of January 28th, which reads as follows:

"Under Section 16, C.8.8.B. 125, it is
provided that aggrieved applicants may
appeal to the State C-mmlission 1n the
mamner and form prescribed by the State
Cormission for a fair hearing, It is
further provided that the State Commis-
sion shall, upcn receipt of such appeal,
glve the applicant reasonable notice of
and oprortunity for a falir hearing.

The State Commission 1s directed to
determine all guestions presented by
the appesal,

Section 4, un er 'Powers and Duties of
the Commission', it is provided that

the State Cbmmission shall have power
"to administer oaths, lssue subpoenas
for witnesses, examine such witncsses
under oath and to meke and koep a record
of same."

QU.STION: Can an examlner be
authorized by the Commission
to hold suech hearings and trans-
mit transcripts of all evidence
adduced at such hearings to the

Commission for their determination
of all questions presented at the
hearing?"
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Section 15, C.3.3.B. No. 125, page 475, Laws of
1937, provided the administrator or someone dos?gnated
by him shall decide whethcr an applicant is eliglible for
benefits and to also determine the amount said applicant
is entitled to receive.

"Whenever the county olfice recelves

an application for beneflts an investi-
gation and record shall be promptly made
of the circumstances of the applicant

by the county office in order to ascertain
the facts supporting the application.
Upon the completion of such investigation
the State Administrator, or scme one
designated by him, shall decide whether
the applicent is eligible for benefits
and if entitled to benefits determine

the amount thereof und the date on which
such benefits shall begin. The Secretary
of the County Commission nhall notify the
applicant of the declsion,"

Section 16, of C.S.S.B. No. 125, page 475, Laws of
1937, provides for an appeal from the decision of the State
Administrator or someone designated by him to the State
Soclal Security Commission and said section reads as follows:

"If an application is not acted upon with-
in a reasonable time after the filing of
the eapplication, or is denied in whole or
in part, or if any benefits are cancelled
or modifiecd under the provisions of this
Act, the applicant for pensions or old age
assistance, or ald to dependent chilldren,
may appeal to the State Commission in the
manner and form prescribed by the Statle
Commission. The State Commission shall
upon recelipt of such a.peal give the
applicant reasonable notice of and oppor-
tunity for a fair hearing. The State
Cormission shall determine sll questions
presented by the appeal. Any applicant
aggrieved by the action of the Stale
Commission in the denlal of benefits in
paesing upon the appeal to the State Com=
mission may appeal to the circuit court

of his or her judicial circult within
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ninety deys from the decislion appealed
from, by giving the State Commission
notice of such appeal. Such appeal
shall be tried in the c¢ircuit cowt
de novo on the sole question of whether
. the applicent 1s entitled to beneflts
and not as to the amount thereof, and
the circuit clerk shall notify the
State Conmission of such declision. If
the jJjudgment be in favor of the appli-
cont, a certified copy of same shall
be mailed to the Stale Commission.
Appeals may be had from the circult
court as in civil cases."

The above section clearly states the procedure in case
said applicant decides to appeel from the decision of the
Adnministrator or someone designated by him,

Section 16, supra, further requires the State Commission
to give the applicant reasonable notice of and opportunity
for a falr hearing. A fair hearing has been defincd by the
courts as an oprortunity to be present and present testimony
in support of his cause and to mecet testimony presented agalnst
him.

Volume 29, C.Je., page 284, Sectlon 2, defines a hear-
in; as follows:

"The receiving of facts and arguments
thereon for the sake of deciding .
correctly."

In Ex Parte Petkos 212 Federal 275 - 277, the court
sald:

"Fair hearing of an alien's right to
enter the United States means a hear-

ing before the immigration officers in
accordance with the fundamental prin-
cipleas that inhere 1in due process of

law, and implies that the allen shall

not only have a falr opportunity to
present eviderce in hig favor, but

shall be apprised of the evidence against
him, so that at the conclusion of the
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hearing he may be in a position to
know all the evidence on which the
matter is to be decided, it being
not enough that the immlgration offi-
cials meant to be fair."

A generel principle of law is that only ministerial
duties can be delegasted to scmeone else to perform and no
duty which requires discretion may be delegated.

The State Social Security Commission, therefore, can
only delegate such acts required by them to perform as are
ministeriel. If any act required to be performed by the
Commission requires any discretion on the part of sald
Cormission, then this power camnot be delegated by them.

Mechem on Publle Officers, Section 567, page 368, in
part reads as follows:

"It is a well settled rule, in the
case of privete agents, that where
the execution of the trust requires,
upon the part of the agent, the ex-
ercise of judgment or discretion,
its performance can not, in the
absence of express or ilmplied author-
ity, be delegated to sznothcr. In
such ceses 1t is presumed that the
agent was selected because his prin-
cipel desired and relief upon the
agent's rersonal judgment and dis-
eretion, and, unless authority to
delegate it be expressly or implled=-
ly given, the agent can not entrust
the performance to another to whom
the prineipal mey be, perhaps, a
stranger, snd in whom he might not
be willing to confide.

This rule applies also to public
officers. In those cases in which
the proper execution of the office
requires, on the part of the offi-
cer, the exercise of judgment or
discretion, the presumption is that
he was chosen because he was deemed
fit and competent to exercise that
Judgment and disecretion, and, unless
power to substitute another in his
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place has been given to him, he can
not delegate his dutics to another.

The applicability of the prineciple
would be obvious in the casé of jJudges
of courts, who clesrly could not be
permitted to delegate or farm out their
Judiecial duties to others, but it ap=-
plies as well to all cuses in which
Judicial and discretionary power 1is

to be exercised. Thus the power to

fix and to admit to ball 1s & judicial
one which can not be delegated.

It is also frequently invoked in the

case of municipal boards and officers.
Wherever these broards and officers are
vested with discretion and judgment,

to be exercised in behalf of the pube
lie, the board or officer must exercise
it in person and can not, unless expreas-~
ly or impliedly authorized to do so,
delegate it to others.  # # = % ="

Scetion 568, page 370, provides mechanical and minister-
ial duties may be delegated and reads in part as follows:

"Where, however, the question arises in
regard to an act which is of a purely
mechanical, ministerial or executive
nature, a different rule applies.®u#."

Volume 46, C.J., Section 303, pege 1036, makes a distince
tion between ministerial and diseretionary duties.

"A ministerial duty is a simple and
definite duty im osed by law, aris-
ing under conditilons sdmitted or
proved to exlst, and regarding which
nothing is left to discretion. If
the preseribed duty is definite and
preclse, it 1s none the less minis-
terial because the person who 1is
required to perform it may have to
satisfy himself of facts which raise
the duty or are collateral to its
performance, or because he is per-
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mitted a choice of methods or ine
strumentalities in its decision.

An gct which requires the exercise
of judgment in 1ts performance, or
an act which an officer may, or may
not, do in the exercise of his offi-
clel disecretion, is not ministerial,
but discretionary. A discretionary
duty may be executive or judlelsl,
according to the nature of its subject
matter."

In State vs. Toliver, 287 S.W. 312, l.c. 316, 1t was
held the county court had certain discretionary duties to
perform in appointing another justice of the peace. The
court said:

# # % "Thus the situation provides for
the exercise of a discretion on the
part of the county court. An act which
an officer may do or may not do, in the
exerclise of his officlal dlscretion,
cannot be considered a ministerial rct.

It 1s not necessary to lengthen this
opinion further in the consideration of
cases. We hold that the act of making

the sppointment of respondent necessar-
ily involved a finding by the co.nty

court that such a state of facts exist-

ed as to authorize 1t to appoint an addi-
tional justice of the peace, ineluding

the finding that two additlonal justices
of the peace had not alrecady been appoint-
ed, or if they had previously been appoint-
ed, that both were not qualified and sct-
ing at the time.™ # i # % # =

Section 5, C.S.8.B. No. 125, page 469, Laws of Missouri,
1937, in part reads as follows:

##% "Each Commissioner shall recelve no
salary or other compensation, but shall
be vald his travelln, expenses and other
necessary expense in the performance of
his duty, to be paid ocut of funds appro-
priated for use of the State Commission.”
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Section 8, C.S.8.B. No. 125, page 472, Laws of lilssourl,
1937, in pert design: tes the number of commissioners required
to constitute & quorum.

% i+ % "Three members of the State Come
mission shall constitute a guorum for
the transaction of business and for the
exercise of eny of the powoers and the
dlscharge of any of the duties now or
hereafter authorized or imposed by law."

One of the cardinal rules of construction is to determine
?he)intention of the legislatuie. Wallsce vs. Woods, 102 S. W,
2d), 9.

Another fundamental rule of construction is that all
facts of an sct should be construed together and harmonigzed
if possible. In Re: Rosings Estate, 85 S.W., (2d4), 495; 375
Mo. 544. : )

Section 16, supra, does not specifically require the
Commission to appear 1n person and hold these hsarings, but
requires a falr hearing in the manner and form prescribed by
the Commission and further that the Commission shall determine
8ll questions presented by the appeal. In view of the above
and foregoing, the reguiring of three commissioners to consti-
tute a quorum, the Commission shall act without compensation
other than thelr actuval expenses incurred in the performsice
of their duties requiring the Commission to presecribe the
manner and form of these appeals and that they shall determine
all questions presented by the appeal. We are of the opinion
that the General Assembly, in enacting C.5.3.8. No., 125 never
intended the State Commission should be actually present and
hear each and every hearing omn appeal.

In our opinion the State Commission cannot delegsate any
discretionary power vested in them; also that the authority
vested in them to determine all matters presented at the heare
ing is discretionary. Ve are further of the opinion the hold=-
ing of the hearing does not in itself constitute a discretion-
ary power, but is more in the nature of a ministerial duty.

It requires no decision on any particular metter to be made
at thet particular time.

In Waring vs. Metropolitan Life Insurance Company, 39
S.w. (2d4), 418, l.c. 423, the court rendered a decision which
was somewhat analogous to the instant case. A request for
rehearing before the full Workmen's Compensation Commission,
as required by law, was made and without any objection one
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commissioner heard the testimony. The appellate court

held on appeal from the circuit court that complainant

waived any right to be heard to complain. The court

held further and admitted it wes the practice for litigants

to agree that a referee may teke the testimony and waive
the right to have it heard before the court.

"Respondent insists that under section
5541, Jjust quoted, it was lmperative
that the full commission hear the ad=-
ditional testimony after the ccse was
once reopened, and that the hearing of
additional evidence by a single com=
missicner was improper, and resulted
in plecing before the full commission
incompetent evidence, as well as that
which had been propsrly received, and
that the zet of the commission in re-
viewing the whole case and making the
final award was in excess of its power.
The reason which 1s now urged by res=-
poandent in support of the judgment of
the circult court was not the reason
assigned in the finding made by that
court. This reason may have been in
the mind of the trial Judge, although
it was not stated. However, we do not
belleve 1t a sufficlent ground to sup-
port the Judgment in view of the fact s
in this cese. The rechearing was to
accommodate plaintiff. He appeared
before the commissioner and submitted
his addltionsl testlm ny and examined
the witness who was called by the
commissioner at plaintiff's request.
There was no objection at any time to
the competency of any of the evidence
so offered on the ground that 1t was
not being received before the full
cormission, and, when the whole trans-
eript of the evidence recached the i{ull
commission, it was with the implied,
if not with the express, consent of
plaintiff that all the testimony was
properly before the commission for re-
view,. -

The conduct of plaintiff's case, by him
and by his attorney, was equivalent to
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an agreement that all proof shown in

the record should be treated as the 5
evidence in the cese. We think the point
urged by respondent was waived. Even
though 1t wess incompetent for a single.
coomissioner to hear testimony upon re=-
opening the case, we think it was com=
petent for plaintiff to consent, and

that he did consent, that one commission-
er hear the testimony; and that it was
competent for plaintif: to wealve, and
that he dld welve, his right to have

all the members of the commission person-
ally view the witnesses and observe their
conduct and demeanor while testifying.
This was the only right, if any, of which
plaintiff was deprived. He deprived hime-
self of 1t.

It is common practice in the trial of
lawsulits for litigants to agrec that a
written statement, or an affidavit, or
a statement of facts contuined in an
application for a continuance, or in a
deposition, or in a bill of exceptions,
may be received and accepied ms the testi-
mony of an absent witness the same as
though he were personally present testi-
fying in court. It is also the practice
for litigants to agree that a referee
may take testimony and weive their right
to have 1t heard before the court."

In State vs. Shain, 108 S.W. (2d4), 122, l.c. 128, the
court said: .

"We are also of the op.uion that res-
pondents' holding, that the claimant
did not waive her right to have all

of the commissioners hear the evidence
on review, is in conflict 1th con-
trolling decisions of this court.

The principle of law is well estab-
lished thet a party objecting to evi-
dence on certain grounds, cannot, on
appeal, rely upon an entirely different
theory. The claimant, at the hearing
held on April 1, did not insist that
all the membera of the commission be
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present to hear the evidence. Having

failed to make a request that all the

commissioners hear the evidence, the

point was waived." 4

In view of the above decision complainant waives any
right he might have by failure to object at the proper time
to the holding of any hearing by someone other than the
State Commission. Likewise any agreecment of the parties to
permit the holding of these hearings by others than the State
Commission would waive any right complainant might otherwise
have.

However, we think this not material for the reason the
holding of these hearings does not constitute a discretlonary
power and the authority given the Commlission to hold sald hear=-
. Ings may be delegated to somecne else.

With regard to the administering the oath to witnesses
who may testify at these hearings, the appointee 1s not author-
ized to perform this duty. Such authority is wvested in the
State Commission and cannot be delegated by them.

Section 4, C.S5.8.B. No. 125, reads in part as follows:

# # - "Po administer ocaths, issue sub-
poenas for witnesses, examine such wit-
nesses under o.th‘ and may make and keep
a record of same.

L]

In 46 C.J., Seetion 6, page 840, in part reads as follows:

"An oath, to be effective, must be ad-
ministered by some officer authorized
by law to administer oaths. Any officer
possessing general authority to adminlster
oaths or affirmations may administer an
ocath or affirmation in a particular case
or for a particuluar purpose where no
particular officer is designated for the
case or purpose in guestion, or even,

it is held, where a particular officer
is designated. # % = "

Volume 46, C.J., Section 7, reads in part as follows:
"A court has inherent authority to ad-

minister an cathj; an ocath administered
by an olficer or other person in open
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court under t.e direction of the court
is administered by the court, even
thouzh the officer or person would
otherwlise be incompetent tec administer
the oath; 1t sccms that an oath ad-
ministered out of the presence of the
court by 1ts delegate is llkewlse
deemed to be administered by the court
through its agent.™ # # =«

It is the opinion of this department that anyone author-
ized by law to administer ocaths may administer same to witness-
es testifying at these hearings. As a general rule these hear-
ings wlll be held where an officer of the couwrt, a notary pube-
lle, or some other person suthorized to administer the ocath
willl be availsble.

Therefore, in view of the above and forcgoing, it is the
opinion of this department that merely presiding at these hear-
ings does not constitute a discretlionary duty, but it is a
ministeriel duty, and the State Commission mey appoint some
competent person to preside and hold these hearings in the
absence of the Commission and present a transcript of all
the evidence adduced at sald hearings for consideration Dby
the State Comrission snd for final decision.

Respectfully submitted,

AUBREY 3, HALNETT, JRe
Assistant Attorney General

APFROVLLDS

J. E. TAYLOR
(Acting) Attorney General



