
PENSIONS : Soci al Security Commission may ~CloUse someone 
to pres i de at hearings. 

ft'ebruary 1 0 , 1938 

Ur. Geor ge I . Haworth, 
State Admdnistrator, 
Stute Social ·Security 0o~sslon, 
J ef f erson City , Missouri . 

Dear Si r : 

F l LE D 

~ 
This will acknowledge receipt of your request for an 

opinion, unde r date of January 28th, whi ch r eads as follows : 

" Under Se ction 16, c. s . s . B. 125, i t i s 
provided that 8gbr ieved appl i cant s may 
a ppeal t o t he State C mmission in the 
manner and f orm pres cri bed by the State 
Commis sion for a fai r hearing . It i s 
further provided t hat the St a t e Commis­
si on shall , upon r e ce i pt of such a ppeal , 
give the a ppl i cant r easonabl e not 1ce of 
and op~ortunity for a fair hearing . 
The State Commdssion is direc t ed t o 
determine a l l qu esti ons pr esen t ed by 
t he a ppeal . 

Section 4 , un ar ' Powers and Dutie s of 
the Co~ssion', it is provided that 
t h e St a te Cbnmd s sion shall have power 
"to a dminist e r oaths , issue subpoenas 
f or witnesses , examine s uch wi tne sses 
under oath and t o make and k oep a record 
of s ame ." 

QU STION: Can w examine r be 
authori zed by t he Co~ssion 
to hol d s uch hearings and t rans ­
mit t ranscripts of all evidence 
adduced a t suCh hearings to t he 
Conmdssion f or t he i r determinat ion 
of a l l que s t ions pr es ent ed a t the · 
hearing!" 
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Secti on 1 5, C. S. S. B. No . 125, page 475, Laws of 
1 937, pro vi ded the administra tor or s omeone desj gnated 
by him shall deci de wheth~;;r an appli cant is el igi ble for 
benefits and t o also determi ne the smount said appl i cant 
i s ent i tled t o receive . 

"\Vhenever t he county of f ice r e cei ves 
.Qll a ppl i ca t i on for benefits an invest i ­
gation and r ecor d shall be promptly made 
of the circumstances of t he applicant 
by t he county of fice in order to ascertain 
the facts support i ng t he appl ication . 
Upon the completion of such investigation 
the State Administrator , or some one 
designated by him, shall decide whet h er 
t he appl i cant is el i gible for benefits 
and if ent itled to benefits determine 
the amount t hereof ~d the date on which 
such benefits shall begin. The Sec1etary 
of t he County Co~ssion shall notify t he 
aP.pli cant of the decision . " 

Section 16 , of C. S. S. B. No . 125 , page 475, Laws of 
1937, provides for an appeal from the decision of the State 
A~nistrator or someone designated by him t o the St a t e 
Social Security Co~ss ion and said s e ction reads as f ollows: 

" If an appl ication i s not acted upon wi t h ­
in a r eas onabl e time after the filing of 
the appl i cati on, or is denied i n whol e or 
in part , or if any benefits are cancelled 
or modifi ed under the provisions of thi s 
Act, t he appl icant for pensions or old a ge 
assis tance , or aid to dependent children, 
may appeal to the State Commission in the 
manner and f orm prescri bed by .the Sta~e 
Co~ssion. The St ate Commission shall 
upon rece i pt of such at peal give the 
appl icant reasonable notice of and oppor­
tunity fo r a fai r hearing . The S.ta te 
Commission Shall determine all questions 
presen ted by t he appea l . Any ap pl i cant 
aggrieved by the acti on of the Sta~ 
Co~ssion in t he denial of benefit s in 
passi ng upon the a1,peal t o the Stat e Com­
~ssion may appeal to the ci rcu i t court 
of his or he r j udici a l circui t within 
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ninet y days from the decision appealed 
r r om, by gi ving t he State Commission 
noti ce of such appeal . Such appeal 
shall b e tried in the circu1 t cotu• t 
de novo on the sole question of whether 
t he appl i c ant is entitled to bene£its 
and not a s to t he amount t be .1·eof, and 
the circui t clerk shall notify the 
St ate Commission of suCh deci s i on. I f 
t he judgment be in favor of the appli­
c0nt , a certified copy of same shall 
be mail ed to the Sta t e Commission . 
Appeals may be had f r om the circuit 
court as in ci vil cases." 

The above section clearl y stat es the procedure 1n case 
said appl i cant decides to appeal f rom the decision of the 
Administrator or someone des ignated by him. 

Secti on 16 , supra, fUrther r equi res the St ate Co~ssion 
t o give t he appl icant r easonabl e noti ce of and opportunity 
for a fair hearing. A f air hearing has been defined by t he 
cou rts as an opportuni~ to be present and present testimony 
in suppor t of his cause and t o meet t estimony presented against 
him. 

Volume 29 , C. J . , page 284 , Section 2 , define s a hear­
in.__ as follows : 

said: 

"The r eceiving of facts and arguments 
thereon for the s ake of deciding 
corr ectly . " 

In l!:x Part e Petkos 212 Federal 275 - 27'7, t he court 

"Fair hearing of an al .~ en 's rignt t o 
enter the Uni ted St ates means a hear­
ing before the ~gration officers in 
accordance wi t h t he fundamental pr in­
cipl es that i nhere in due process of 
l aw, and impl i es tba t the ali en shall 
not only ha ve a f ai r opportunit y t o 
present eviden ce i n his f avor, but 
shall be appri sed of the evidence against 
him, so t hat at t he conclus ion of the 
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hearing he may be in a position t o 
know all the evi den ce on wh l ch the 
matter is to be de ci ded, it being 
not enough t hat t he Lmmigr ation offi­
cia ls meant to b e f air." 

A general pr incipl e of law l s t hat only ministerial 
duties ean be del egated to s omeone else t o perform a nd no 
dut y whi ch requires discret ion may be delegated. 

The State Social Securit y Commission, therefore , can 
only delega t e such acts r equi red by them to perform as are 
ministeri al. If any act requi red t o be performed by t he 
Conuniss1on require s any d i scretion on the part of said 
Cor·tmission, th en t his power cannot be delegat ed by t h em. 

Mechem on Publ i c Of f icers , Sect ion 567, page 368 1 in 
part r eads as follows: 

"It i s a well settl ed rule , in the 
case of pri~ate agents , that whe re 
the execution of the t rust requires, 
upon the part of the agent, t he ex­
ercl se of j udgment or discreti on , 
its pe~formance ean not , i n t he 
absence of express ar impl i ed author­
i t y , be delegated t o anoth0r. In 
su ch cases i t is pr esumed t hat the 
agent was se l e cted because his prin­
cipal desired and r el ief upon the 
agent 's personal j udgment and dis­
cret ion, and, unless au t hor i t y t o 
delegate i t be expr e s s l y or i mpl ied­
l y given, the agent can no t ent rust 
th e pe r f ormance to anot he r t o whom 
t h e principal may be, per haps , a 
strarl.ber , and in whom h e might not 
be wi l lino t o confide. 

This rule a ppl i es also to publ i c 
officers. In thos e eases in wblCh 
t he proper exe cu tion of the off ice 
require s, on the part of t he of f i­
cer, the e~erciae of judgment or 
discretion. t he pr esumption is t hat 
he was Chosen because he was deemed 
fit and compet ent t o exerci se t hat 
j udgment and discret i on , and, unless 
power to s ubst itute another i n hi s 
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place has been given to him, he can 
not delegate his duties t o another . 

The appl i cabil i ty of the principle 
would be obvious in the ease of j udges 
of courts, who cl e t.;r l y could not be 
permitted to dalegate or far.m out their 
judicial dutie s to others , but it ap­
plies as well to all cuses in which 
judicial and discretionary power is 
to be exerci sed. Thus t h e power to 
fix and to admit to bail is a j udicial 
one which can not be delegated . 

It is a lso frequently invoked ·1n the 
oase of municipal boards and off icers. 
Wherever t hese boards and officer s are 
vested with discr etion and judgment, 
to be exerci sed in behalf of t he pub­
lic, t he board or off icer must exercise 
it in person and can not, unless express~ 
ly or impl iedly authorized to do so, 
delegate it to others . -,'f- ·~ * * "'f- -::- " 

Section 568, page 370, provides mechani cal and minister-
ial duties may be delegated and reads in part as follows: 

"Ymer e , however, the questi on ari ses i n 
regard to an act which is of a purely 
meChanical, ministeri al or executive 
nature , a different rule ayplies . ·:t-·~n:- ." 

Volume 46 , c. J., Section 303, page 1036, makes a dist inc-
tion between minister ial and di scretionary duti es . 

"A ministerial dut y is a s imple and 
definite d.uty 1m.~.. osed by law, ari s­
i ng under conditions. admitted or 
proved to exist, and r egarding whi ch 
nothing is lett to di.screti on. If 
the prescribed duty is definite and 
precise, it is none the l ess-minis­
teria l because the person who is 
required to perform it may have to 
satisfy himself of facts which raise 
the duty or are collateral to its 
perfor mance, or because he is per-
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mitted a Choice of methods or in­
strument al i tie s in its deci sion. 
An act which requires the exer cise 
of judgment in its perfo~aance, or 
an a ct which an offi cer may, or may 
no t- , do in the ex ercise of his o.ff i ­
ci al discretion, is not ministerial , 
but discretionary. A d i scretionary 
duty may be exec'lltive or judicial , 
according t o t he nature of its subject 
matter." 

In State va . Tolivnr , 287 s.w. 312, l . c . 316, it was 
held t he county court had certain discretionary duties to 
perform 1n a ppoint ine another justice of the peace . The 
court said: 

* * ·:<- "Thus the situa "-ion provides ror 
the exercise of a discretion on the 
part of the county court . Ar>. a ct whi oh 
an off icer may do or may not do, in the 
exercise of his off icial disGret on, 
cannot be considered a ministerial r et . 

I t is not necessary to lengthen thi s 
opinion further Ln the conside ration of 
cases. We hold t hat t he act of making 
the appointment of r espondent necessar-
i l y invol ved a findiil{; by the co .m ty 
court t hat sueh a stat e of facts exist-
ed as to authorize it to appoint an addi ­
tional ju s t i ce of the peace , including 
the findin~ that two addi t i onal justi ces 
of the pea ce had not already been appoint ­
ed, or if they had previously been appoint­
ed, t hat both were not qualified and act­
ing at the time . " * ·!~ * * * * 

Secti on 3 , C. S. S. B. No . 125, page 469, Laws of Uissouri , 
1937, in part reads as fol l ows: 

·ih'HI- "Each Commiss ioner shall recel ve no 
salary or other compensation, but shall 
be paid his t ravelin& expens es ~nd other 
necessary expense in the performance of 
his dut y , to be paid out of f unds appro­
priated for us e of the State Co~ssion. " 
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Se ction 8 1 C.S . S . B. No . 125 , page 472, Laws of Missouri , 
1937, in part des ignt tes the number of commiss i oner s required 
to constitute a quorum. 

* -;:- * "Three members of the Stat e Com­
mi s si on s hall constitute a quorum f or 
the transaction of business and for the 
exercise of any of the powers and ·the 
.dischar ge of any of the duties now or 
h ereafter author~ zed or imposed by l aw." 

One of the cardinal rules of construction is to determine 
the i n tention of t he l egislature . Wall ace va . Woods , 102 s. w. 
(2d), 91 . 

Another fundamental rule of constructi on i s tha t all 
facts of an a ct should be construed togeth er and harmonized 
if possibl e . In Re& Rosi ngs Estate , 85 S. W. (2d), 495; 375 
Mo. 544. 

Secti on 16 , supra, d oe·s not ape cificall y r equire the 
Commis sion t o a ppea r i n pers on and h ol d these h earings, but 
require a .a fair hear ing i n t he manner and form pr escribed by 
t he Commission and further tha t t he Commission s hall determine 
all quest i ons p~sented by tbe appeal . I n view of t he above 
and foregoing• the r equiring of t hree commissioner s t o consti ­
tute a quorum., t he Commission shall a ct wi t hout compensat ion · 
other t han t heir a ctua l expenses incurred in t he pe rt'orma.nc e 
of their duties r e quiring the Commission to pre scribe the 
manner and form of these appeals and that t hey shall det ermine 
all questi ons presented by the a ppeal . We are of the opinion 
that the General As s embly. in enacting c. s. s .B. No . 125 never 
intended t he State Commis sion should be actually present and 
hear each and every hearing on appeal . 

In our opinion the State Commission c annot delegGte any 
discretionary power vested ~ them; also that the author i t y 
vested i n them to dete~ne a ll matters presented at the h ear­
ing is discret ionary. W.e are further or the opini on the hol d­
ing of the hearing does not in itself const itut e a discretion­
ary power . but is more 1n the nature of ·a ministerial duty. 
It requires no decision on any particular matter to be made 
a t t h at particula r t i me . 

In Waring vs. Metropol itan Life Insur ance Company, 39 
S . VI . (2d ) , 418., 1 . c . 4 25., the court . rendered a de ci s ion which 
was s omewha t analogous to t he instant case . A request for 
reh earing before t he full Workmen' s Compensation Commission. 
as required by l aw. was made and without any ob j e ct ion one 
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commission er heard the testi mony . The appellate court 
held on appeal ~rom the circui t court that complainant 
waived any right to b e heard to complai n . The court 
held .further and admitted i t was the practice far litigants 
to agree t hat a r e f eree may take t h e testimony and waive 
the right to have it heard before the court . 

" Respondent insists that under section 
3341, just quot ed, 1t wa.s imperative 
t hat t he full commission hear the ad­
ditional testimony after the ea se was 
on ce reopened, and t ha t the hearing of 
addi t1onal e viden ce by a singl e com­
missione r was improper, and resulted 
in pl ac i ng before t h e fUll c ommission 
i ncompetent evi dence# as well as that 
whic h had b een properly received, and 
t hat the. a ct of the commission in l"e­
viewing the whole case and making the 
final award was in excess of its power. 
The reason wh i Ch is now urged by r es­
pondent i n support of t h e judgment of 
t h e circuit court was n ot the reason 
assigned in t h e findi ng nade by that 
court . This r eason may have been in 
the mind o~ the trial judge, although 
it was not stated. However, we do not 
believe it a suff ici en t ground to sup­
port t h e ju dgment in view of t h e f a ct s 
in t hi s cas e .. 'l'he r eh earing was t o 
accommodate plai ntiff. He appeared 
before the colJml!ssi on er and subm1 tted 
his add itional. test1m·-ny and examined 
t h e witness who was called by the 
co~as1oner at plaintiff's request. 
There was no objection a t any t i me to 
th e ~o:npetency o£ any o£ the evidence 

, s o ·of f ered on the ground that it vas 
not bei ng ~ce1ved be£ore t he full 
conmdssi on, and , \men tha whole trans­
cript of the evidence r ea Ched the 1~1 
conmd a s ion, it was wi th t he impl i ed. 
i.f not wi th the exprea.s, c onsent of 
pl ainti f f tha t all t h e testimony was 
properly before t h e co~saion for re­
view. 

The conduct of plaint i f f 's case, by him 
and by his attorney , was equivalent t o· 
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an agreen1ent that all proof shown 1n 
the recor d should be treated as the 
evidence i n 1t he case . We think the point 
urged by respondent was waived. Evon 
t hough it was incompetent for a s ingle. 
comDdasioner to hear testimony upon re­
opening the case , we tldnk it was com­
petent for plaintiff t o consent, and 
t hat he did consent, t hat one co~ss1on­
er hoar t he testi mony; and that it was 
competent for plaintir ~..· t o wa~ ve , and 
that he did waive , his right t o have 
all the members of the commission pers on­
all y view the wit nesses and obs erve t he i r 
conduct and demeanor whil e testifying. 
This was t he only r i ght, i.f any. of which 
plaint i f f wa s deprived . Ile depr ived him­
self of it. 

It is co~n practi ce in the trial of 
l awsui ts for l itigants t o agree t hat a 
writt en statement, or an affidavit , or 
a sta t ement of facts cont&lned in an 
appli cation for a continuance, or i n a 
deposition, or in a bill of exceptions, 
may be received and accepted as the testi­
mony of an absent witness the same as 
t hough he were persona.lly present testi­
fying 1n cour t. It i s also t he practi ce 
for l i tigants to agree that a referee 
may take t estimony and waive t heir r igpt 
t o have i t heard fore t he court . " 

In State vs. Shain , 108 s.w. (2d), 122, l.c. 128 , t he 
court sai d: 

~e are also of ~le op~nion that res­
pondents ' holding, that t he claimant 
did not waive her r ight t o have all 
of t he commissioners hear the evi den ce 
on review, is in conflict -tth con­
t~lling deci sions of this court. 
The pr inciple of law is wel l estab­
l ished t hat a party obj ecting to evi­
dence on certai n grounds , cannot, on 
.appeal , r ely upon an entirely different 
theory. The claimant, at the hear ing 
hel d on Apr i l 1, did not insist t hat 
·a11 t ho members of the commission be 
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present to hear the evi dence. Having 
fai l ed to make a request t hat all t he 
commissioners hear the evi dence, t he 
point was waived." 

In view of the above deci s ion complainant wa ives any 
right he might have by fai l ure t o object at the proper t i me 
to t he hol ding of any hearing by s omeone other than the 
State Commission. Likewise any agreement of the parti es to 
permit the holding of t hese hearings by others t han the St a t e 
Commission would wa ive any right complainant might otherwise 
have . 

However, we think this not mat erial for the r eason the 
holding of t hese hearings does not constitute a di scre t ionary 
power and the authority given the Commissi on to hold said hear­
ings may b e delegated to s omeone else. 

ith regard to the administering the oath to witnesses 
who may testify at these hearings, t he- appointee is not author­
ized to perform t hi s dut y . Such authority i s ve s t ed 1n t he 
St ate Co~ssion and cannot be del egated by them. 

Secti on 4, c. s .s .B. No. 125, reads in part as foll ows: 

* * . "To administer oat hs, issue sub-
poenas for witnesses, examine such wit-
nesses under oa.th' and may make and keep 
a record of same . 

In '48 C.J., Section 6 , page 840, in part reads as follows: 

•An oath, to be eff ecti ve , must be ad-
ministered by s ome officer authorized 
by l aw to administer oaths . Any of.fi cer 
possessi ng general authority t o administer 
oath s or affirmations may administer an 
oath or affirmat ion i n a part icul ar case 
or .for a -part i cul a r purpose where no 
particular office r is designated for t he 
case or purpose in question, or even , 
it is held, whe r e a part icul ar offi cer 
is designated. ~ * * • 

Vol ume 46 , C. J ., Section 7, reads in part as foll ows: 

"A court has inherent authorit y t o ad­
mi.ni.ster an oath; an oath administered 
by an o J.'f'i cer or other po rson 1n open 
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court under t !.e directt on of t he court 
is a~istered by t he cour t , e ven 
t hout,h the of f icer or person vrould 
otherwise be incompetent t o administ er 
t he oath; l t s e ems t hat an oath ad­
m1niste i~d ou t of the pres ence of the 
cour t by its delegate i s l ikewtse 
deemed to be a~nistered by the court 
through its ager.t ." * •:} * 

It is the opinion o.f t h:t s depart ment that anyone author­
i zed by law to administer oaths may adr.rl.nister sarue to w1 tness­
es testifying a t t hese hearings . As a gener al rule these heaz­
ings wi l l be hel d where an officer of t he cour t, a not ary pub­
lic, or some other pers on authorized to a~ister the oat h 
will be a vail abl e . 

Therefore , i n view of the above and f oregoing, it is t he 
opinion c:f t hi. s depart ment that merel y pres idi n g at t hese hear­
i ngs does not constitute a discretionary duty,. but it i s a 
minist erial duty , and tne Sta t.e Commissi on may appoint s ome 
compet ent pers on t o pr es i de and hol d t he s e hearings in the 
absence of t he Commission and pres ent a transcrtpt of all 
t he evidence adduced at said hearings for consideration by 
t he St ate Connni s si on and for :final decis ion. 

APPROVlill: 

J. E . TAYLOR 
(Acting) Attorney General 

RespectfUlly submit ted, 

AUBRbY ~'1 . HA! .fillTT , JR. 
Assi stant Attorney Gene ral 


