
EIECTIONSt Vo-tv. may write in on their ballot names of a 
committeeman and committeewoman and may designate 
t he election district for which such committeeman 

-- . 

and committeewoman are bein~ selected, even though 
there is no space l eft on the ball ot for such offices . 

Ju:ty 28 , 1.938 

""' Jackson County 
Board of Llection OammiGaionera 
Court House 
I naependenco , M1saour1 

Gentlement 

Thl.s will acknowledge receipt or your inquiry of 
t h e 27th ~ch reads aa follows t 

" Our Board of IileQt1on Oomm1sa1oners ha s 
a copy of an opinion given by your Mr . 
Harry H. Kay , da t ed JWle 17, 1938• ad­
dressed t o Mr . t ampton Tisdale of ~onville , 
Uissouri . Tl:d n opinion waa 1n resp onse 
to a request to i o terpret ection 10278 , 
R. J . o f ..... l..:lsour1 , 1929 • 

. " Tl..ls opin i cn hol ds that - - r J.!l ch ward ln an 
incorporated c~ty is entitled t o one cam­
m1 ttec..:tLl a na 0.10 co...m.i t tcewoman on tbe 
CounLy Committee ~1. in addition to t ~ae 
the terri~ory of a townahip l ying ou t side 
o f such in corpora ted ci ty or c1 ties ana 
w1 thin t he township 1a en t1 t led to one co •. l ­
mitteoc~an and one COl:l!r.i t teewOl:ltUl on the ,> 
County Co!:uni"t tee. ' 

"In Jaekaon \IOUnt.y (outsid e o f (ansas Cl ty ) 
1 t h ao been the c ustom in t lxe paat to elect 
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a committeeman and a committeewoman £ram 
each townabip, but none for each ward of 
1.r!corpora ted tOl'IIla. Our tickets as pri.n,ed 
to be u sed 1n t he Pr1mary ..:.lee t i on next 
Tuesday have printed on them tho cand.i.datee 
for County Committee in eacn t owneh;i.p and 
a l ine under the candidate' s name t r.at a 
voter may write in a.notr .. e r no.me for t h e of­
fice ( a .Jd scratch the printed name ) if he 
desires . 

"It has r ecen t l y been reported t o members 
of o-.1r Board tl.u.t at the coming Primary El ec­
t~on voters, under ins tructi ons from party 
workers, will write at the foot of the ballot 
used 1.n the various wards of Inde -.endence and 
of ot!;er in corpora ted towns of the County and 
t he names of a r.'ian for cOJ!Im.itteeman a.nd a wo­
r an a s cor.mitteewcm!atl o.n :l designate under the 
name t hat t h ey arc voti1g for such names aa 
c~tteeman ~ld committeew an for a certain 
ward. For instance, a voter in tho Firs t Ward 
of Independe nce will wr1 t e on the ballot ' John 
Doe , as Conanitteeman f or 1<'1r3t Ward, Inde pen­
dence, h1ssouri . • lrit1ng oot onl y the name , 
but the o! fice on the ballot . ~e enclose a 
awnple ballot. 

"Our Bo r ei would 1.1ko t o ha ve your op1n10t1 as 
to whetl .. er me Ju~os of J:: locti on should count 
t he votes £or such offl ces oo written on the 
ballot as above epecif i ocl and s t oul d the Board 
then c ertlf'y tl}em. 

"Also, in Jacksou County we have tYIO towna, 
Levasy &.nu Gr ain vc..lley, t .tat are incorporated, 
but not cl1v1ded into wards . In your opinion, 
would such a t own be entitled to eloet a commit­
te8DUU1 and a comrn.i tteewo:::1an on the County Com­
mittee. 

"\~e have t alked to • Earry H. · y o~ your of-
fice by phone t..cis mornin~ and advised him o~ 



Board of ~leetion Cammiaaionera -3- J u l y 2~ ~ 1938 

~e situation bore and of tr~ f act that 
l7e are aend:~~nt; t i.is le t tcr . 

" 'J.i.e Jud . .:;es and Glorks under our 8Upervi­
e1Qn are to meet here in ..,"lde pendeneo on 
Saturc..n} evonin3 or tl1is \"leek nnd we shoul d 
like vory mucr to huve your opinion in thie 
matter by Saturuay morning 1r po~aible . " 

Reference 1s made 1n your l etter to an opini on rendered 
by this office 11v1ng our i nter pr e tation of Section 10278, R. 
s . ~o . 1929. Said latte r section rea~s as follows : 

• At t · e Auguot primary eac.. voter may wr1 te 
1n t l·e space l eft on t r c ballot for that 
purpose the names of c. man and a womo.n, 
qual1£1ed electors of the precinct, or vot1n~ 
district as tho case may e , for eommitt emen 
f or sucL townsl".ip~ or vot i 1 district, and 
t he man nnd t he woman receiving tr1e highest 
number of votoa in ouch towns 1p, or eleetinn 
d1str1c t , a.1~.All oe the memoera of t ! o party 
cOl!Ulli ttee of t.. e count-y, or i n t.Pc case ot a 
city not wJ..ts in t r"e county, of t11c city of 
whicn. such votin precinct, or district is a 
parta l·r ovided, tl1o.t any qual1.t1ed elector 
1n any auch voting proc1nct or CU.stri ct may 
have his o r her namo prl1ted on the Jr imary 
ballot, or pur ty l- 1cket on which he or she 
may desi re t o bec aco a candidate f or committee­
aan or oo1l'JD.i t t eelllom.ttn by catnplyin~ wi U1 the 
pr ovla_ons of section 10257, R. s . 19 29. ( Lawa 
1923, P• 197, aectionl .) " 

I t will be seen t hat t ho above section of tho etatu t e a 
dist inctly 3ivee the r i P).t to each vote r t ow r1te in the apace 
l o f t on the ballot for tl nt purpose the names of a man and a 
woman for eaomitteeman and eommitt~an for such votor ' e voting 
dis t r ict. Said sec t!on a l so provides t hat t he man and t re woman 
receiving tho h1 meet number o~ such voteo in suo e lec tion dis­
trict .-III;;;;ha=ll .. ~ the members of the par t) ccx:mni ttee of t hat county. 
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In t.be op.mi.on f'ro111 t J .l s o 1 t'ice t o which you make reference,. 
bein ,.., the opinion d ted JWle 17,. 1938,. addressed to Mr • • amp­
ton i 1suale,. Boonville• Missouri,. pointed out t hat Section 
10284 defined "precinct" anu "election districts" to be ward a 
of incorporated cities ana t.. e part of townships l yi ng -outside 
ot such incorporat ed oitiea . 

The question pr esented by your r ecent inquiry amount s 
t o aak..LnJ whet l-er voters c n be deprived of their right t o v O \. e 

on a co~1tte~ and co~1tteewo~ from t heir respect i ve ~ 
or towns ips by reason of t l e :fact that t he of ficials w o prepare 
t . e pr1nt,ed ballots do not l , ave a blank apace tor t hat partiou­
l o.r o fice on the ballo t . It hns been hel d that members ot a 
party cor mittee are o1'f1cera . ( Stato ex rol v . •Y i lton,. 240 
s. u. 4,5.) Therefore ,. in view ot Section 10278, these particu• 
l ar of fioors are to be voted on at the primary e lection. Thi s 
fact is known to the authorities wr•o prepare printed ballots 
for auoh primary election, since they are presume4 to know the 
l aw touchin~ such e l ectio1s . Each voter haa a atatutory righ t 
t o vote tor such of ficers at ~o primary,. and your i nqui ry nar­
rowa down t o t he question of Whether the f ailure of t h e election 
of t 1o1als who pr epare the ballots to l eave a blank space for writ­
ing 1n the name or such officers (party committe .en) deprives 
t r e voters of t ir r i ght to ea st t heir ball ot !or t heir c oice 
of such officer • 

We thi nk the ~~lea t bo applied in conetruin~ Section 
10278~ as we.ll as any other ato.tute relatintr, to electio ... , s ,. bas 
been announced 1n tlle case of Nance v . Kearbey., 251 llo .~ l.c. 
383-' 1D the following. J.anGuages 

"Election lawe muot- be llberally con atrued 
in aid o~ the r J.ght of su!'!'ra -.;e . ( Stat e ex 
r~l. v. liou~,. 193 !~ . l.c. 551; l e v. 
~'ti oon. 198 r .. o . 134. ) 'i'l.e whol e tonc..e,c y 
of A .erlcan uut. orl ty is towards li ~erality 
to tr.e end of auata1n1n~ the honest o oice 
of e l ector-a . ( !:tllelq)o~e v. Hallahan,. 16 
i.lont . 40 . ) 'l'he choice of elector s must be 
judicially roapeeted, unless t ei r voice ia 
na d e to apolih. u 1.::.6 ,_ or a r e.sult radically 
vicious~ because of a diere3ard of nundato~ 
atat~torj saf eguards . 

nThe upporn...o :: t question 1n a r p l y in"! a statutory 
regul at i on to determille the l egality of vo t oa 
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cast and counted ia whetner or not the atat­
ute itself I.'lB.kes a specif ied irregulariq 
fatal . If ao, courta enforce 1 t to t: e l et­
ter. If not , courte wil l not be astute to 
make it fatal by judicial oonstruotion. 
( G s a v . Evans, 244 tro . l.c . 3~J Hohl v . 
Guion , 155 Mo. 76.) ' Such a construction ' 
( aays t h is court, epealt~.ng through BAKCLAY, 
J., in Bower s v . Sr.~1 t l. , 111 Mo . l . c . 55) 
' of a l aw ae woul d p9rmit the d1straneh1se­
mDnt of l arge bodi es or votors, because of 
an error of a single official, ahou1d never 
be adopted where t h e language in question is 
fairly suscept i ble of any other . (Wells v . 
Stanforth (1885 ), 16 Q. B. D1v. 2.t5. )' Again 
(pp. 61-2) a ' Lt t le law itael.t declares a 
spoci.f'1ed irregulari ty to t)e to.tal, t l";.e courts 
ill .follow t hat cormu.nd irr espective of their 

views of the importance ot the requirement. 
(Ledbetter v. liall (1876), 62 o . 422. ) In 
the absence of such declaration,. the judiciQ%7 
endeavor as best t r ey may to discern w~ethar 
t ho de v:Lation !'ro.:1 the prescribed f orms ot 
law d or had not so vital an influence on 
the proceedin~s o.s probably pr evented a f r ee 
o.nd rull expression of tho popular will. If 
it had, t he irregul arity is held to vitiate 
t :he ent i r e return a otr.orwise 1t ie considered 
1Iru terial. ' " 

The same principle is .found i n 20 C. J . 1521 in the t ollow­
i nt; l anguaget 

"Since electors cannot be d1a.tranch1sed be­
cause o£ t ho negl ect of t he off1oera charged 
with t he du ty o.f preparing ~e ball o t s, tech­
nical errors on t he part of an off cer charged 
with the propara tion of of .ficial ballots w-111 
not destroy t he eff'icacy o.f t he bal. lot s nor 
i nv lidate t ho election , unless the s tatute 
expressly makes a specified irregulari ty fatal . " 

I n view of the above rules , it 1s clear thnt to say that 
voters could not exercise t 1e rights given t o ti.em by Seetion 
10278 to vote £or party committeemen 1n tbeir r espective election 



-Board of Llect1on Commissioners -s- July 28. 1 938 

d1atri cts b ecause the printed ballo ts di d not have o. apace 
left on them for that parUcular oft1oe, woul d oe t o hold 
t hut l ar ge bod1ea o f voters would be d1s:franch1 aed. because 
of an error of t h e election officials, and such a hol ding 
1s not warranted by the law. The statute in question give a 
t rte voter t he right t o write 1n on his blilllot _is choice f or 
committeeman an~ c~tteewanan tor h~s particular e lection 
distri ct . I t woul d seem, theref ore• t hat if t he voter wri te s 
i n hie oho1ce .s on t he ballot and designates for what of fice 
t hey a r e his ohoicea. election officials would be obl igated 
to count such votes . I f a l iberal constr uc tion is to be g i ­
ven this s tatute , whicl must be done 1n view of t r e holding 
i n J ance v . Kearbey , supr a ._ t hon 1 t fol lows t hat wheJ;'e a vo t er 
clearly expresses hi s i ntention by wri ti"'lg in on his ballc()t 
t b e name of l':ia choices for committeeman and c 01m:11 ttewoman ot 
his election distr ict, such vote should be counted. There 
could be no question in such ca se a bout the intention o f t h e 
voter. He woul d clearly express his intention by actually 
writinG out 0 11 his ballot the name of :his choice and the of­
f i ce for which r~e is making his choice. It roul.d seem t ha t 
such an action by the vo t er would more clearly express hia 
1.nte.ltion t-..tm tilling out o. blo.nk Wi. tt. t he nome of t he of­
fice pr i1ted under it. S1nee tho ultiu~te purpose of all elec­
tions is to aace~tain the choice of t he voters. t hen we think 
t hat where the choice is expressed as c learly as it would be 
in tho i nstance you inquire a bout, me votes should be counted . 

Aa to the ot her inquiry a bout the rights of towns whicL 
are i n corporated but arc not divided 1nto warda , we t hink ~e 
a tatute is clear . There is nothing in the statute which aay e 
or even intir~tes that a clty or t own is ent1t1ed to a commit­
teeman and cam:li t teewoman . The un1 t wPi ch ls ent1 tled to re­
presentation on t he c ount} committee is an election district 
which is defined by Secti on 10284 to b e a ward of an 1ncorpor­
ate4 city or a township outsi de of such city. 

COstCLU~ION 

It is. t herefore , the opinion of t his oftice that 1f 
voters write in on their ballot the names ot a man and a woman 
for committe~n and co~tteewoman and designate under or in 
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C-onnection w1 t l said names ti'at t l ey are tr.e choice of such 
vot er for c ommi tteeman and o~~tteewornan of t he ward in which 
aucl voter resides . the judges of e lecti on s oul d count t he 
votes for sueL officers so written on the ballot and shoul d 
certify t l e r esul ts of such a count ; and if a voter lives 1n a 
ward of an i ncorporated ci ty and no bl ank space has been ler t 
on t.11e ballot r.e.r ked f or commit teeman a.,d co:mnitteewo.cra.n of 
t ho ward of such voter, t hen t he vot~r muy wri to in on t e bot­
tam of said ballot or at any other place on aald ba llot t he 
names of a man and WOlrulll anc1 de 1gnate under or near t l.eir 
names t he words of "cammittoeman, ~Lard .No . Independence, " 
or " o Ol:'lDl.!. tteowa::um , \.ard .4o . , independence,' or other vtords 
which will s t..ow t'or what o • flCOtl10 voter is making hi s selec­
t! Jn. 1 t is a l so tt!e opinion of this o£f1ce that incor por ated 
towns wt4ioh ure not di v1ded into wards are not e11ti t l ed t o have 
a oommitteecan und committeewoman elected t herefrom to aerve 
upon tho coun~y co~ttee. 

Your s very trul.y 

:f A"iRY r:. AAi 
Assi stant Att or 1ey General 

APPROVED I 

! • ' . BUr F It.G'.l'V ,~ 
(Ac t i ng ) Attor ney General 


