ELECTIONS: \joters may write in on their bo.llot names of &
committeeman and committeewoman and may designate
the election district for which such committeeman

and cormitteewoman are being selected, even though
there 1s no space left on the ballot for such officess
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Jackson County ;
poard of Eleection Commissioners
Court House F I L E D

Independence, Missourl ' D /

Gentlement

This will acknowledge receipt of your inquiry of
the 27th which reads as followst

"Oour Board of Electlion Commissioners has

& copy of an opinlion givem by your HNr,
Harry H. Kay, dated June 17, 1938, ad-
dressed to iir. Hampton Tisdale of Boonville,
Missouries fThis opinion was in response

to a request to interpret Section 10378,

R. 3. Of i‘sii:;souri, 1929.

"{his opinion holds that =-TZaech ward in an
incorporated c¢ity is entitled to one com= '
mitteeman and one coumitteewoman on the ‘
County Committee and in acddition to these

the territory of & towanship lying outside

of such incorporated city or clities and

within the township 1s entitled to one cou=
mitteeman and one committeewoman on the

County Committees’ ’

"In Jackson County (outside of Kansas City)
it has been the custom in the past to elect
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a commltteeman and a committeewoman fram
each township, but none for each ward of
incorporated towns. Our tickets as priated
to be used in the Frimary Llection next
Tuesdsy have printed on them the candidates
for County Conmittee in each townshlip and
& line under the candidate's name that a

4 voter may write in another name for the ofe-
fice (a1d scratch the printed name) 1f he
desires.

"it has recently been reported to members

of our Board tlut at the coming Primary Elec-
tion voters, under Iinstructions from party
workers, will write at the foot of the ballot
used in the various wards of Independence and
of other incorporated towns of the County and
the names of a man for committeeman and a wo=-
man as cormitteewonlan and designate under the
name that they are votiaz for such names as
comitteeman and committeewoman for a certain
ward. For instance, a voter in the First Ward
of Independence will write on the ballot 'Joln
Doe, as Committeeman for First Ward, Indepen-
dence, liissourie.' Writing not only the name,
but the oifice on the ballot. We enclose a
sample ballote

"Our Board would like to have your opinion as
to whetier the Judges of Llection should count
tihie votes for such offices so written on the
ballot as above specificd and should the Board
then certify tl:eme

"Also, in Jackson County we have two towns,
Levasy and Graln Velley, that are incorporated,
but not divided into wards. In your opinion,
would such a town be entitled to elect a commite-
teeman and a committeewoman on the County Com=-
mittee,

"We have talked to lMr. Farry H. fay of your of-
fice by phone tiis morning and advised him of
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the situaticn here and of the fact thut
we are sending th:ls letters

"ihe Judzes and Clerks under our supervi-
sigon are to meet Lere in .ndependence on
Saturday evenling of this week and we should
like very much to have your opinion in this
matter by Saturday morning if possible.”

Reference is made in your letter to an opinlion rendered |
by this office givinz our interpretation of Section 10278, R.
Se Moe 1929 Sald latter section reads as follows:

"At tie Ausust primary eac: voter may write

in ti.e space left on the ballot for that
purpose the names of a msn and a woman,
qualified electors of the precinet, or voting
district as the case may e, for committemen
for sucnh townshlp, or votlin: dlstrict, and

the man and the woman receiving the highest
mmber of votes in such towns 1p, or election
district, siull be the members of tihe party
coumittee of tie ccunty, or in the case of a
clity not within the county, of the clty of
which such votin: precinct, or district is a
part: Irovided,that any qualified elector

in any such voting precinct or district may
have his or her name printed on the nrimary
ballot, or party ticket on which he or she
may desire to become a candidate for committee-
man or coumitteewomen by complyins with the
provisions of sectlion 10257, R.5. 1926e (Laws
1923, pe 197, sectionle)"

It will be seen that tie above section of the statutes
distinctly zives the ripit to each voter towrite 1in the space
left on the ballot for trat purpose the names of a man and a
woman for cormitteeman and cormittewoman for such voter's voting
districte S3ald section also provides that the man and the woman
recelving the hirhest nmumber of such votes in suc' election dls=
trict siall be the members of the party committee of that countye
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In the opinion from t:.is oifice to which you make reference,
beinz the opinion dated June 17, 1938, addressed to lir. !‘amp=
ton Tiscale, Boonville, Hisaouri, we pointed out that Section
10284 defined "precinct" anc "electlon districts" to be wards
of incorporated cities and t.e part of townships lylng outside
of such incorporated cltiess

The question presented by your recent inquiry amounts
to asking whetior voters can be deprived of their right to vote
on & cormiltteeman and committeewoman from thelr respective wards
or towns ips by reason of tle fact that the oificials w o prepare
t:e printed ballots do not leave a blank space for that particu-
lar o fice on the ballot. It nas been held that members of a
party co:mittee are officerse (State ex rel v, Hamilton, 240
SeWe 445.) Therefore, in view of Section 10878, these particu~-
lar officers are to be voted on at the primery electlone This
fact 1is known to the authorities who prepare printed ballots
for such primary election, since they are presumed to know the
law touching suech electicase FEach voter has a statutory right
to vote for such officers at the primary, and your inguiry nare
rows down to the question of whether the fallure of the eleetion
officlials who prepare the ballots to leave a blank space for writ-
inz in the name of such officers (party committeemen) deprives
tre voters of thelr right to cast their ballot for their c oice
of suech officer o

We think the rules % be applied in construing Section
10278, as well as any other statute relatings to electlons, has
been announced in the case of Nance ve Kearbey, 251 140e., leCe
335=4 in the following languages

"Election laws must be liberally construed
in ald of the right of suffragee (State ex
rel. Ve Hough, 193 loe leCe 6813 Hale ve
S5tl son, 198 loe 1l34.) 7The whole tendency
of Acerican sutiority 1s towards licerality
to the end of sustaining the honest c olce
of electorse. (CZtaskpole ve. Hallahan, 16
Monte 40.) 71he choice of electors must be
judicially respected, unless tielr voice is
made to speak u lis, or a result radically
vicious, because of a disresard of mandatory
statutory safepuards.

"The uppermost question in arplyinz a statutory '
regulation to determine the legality of votes
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cast and counted 1s whetier or not the stat-
ute itself makes a specifled irregularity
fatale If so, courts enforce it to tie let-
ter. If not, courts will not be astute to
make it fatal by judicial construetions

(GB.SB Ve Evansa, 244 lice lecCe 3533 Hehl v,
Guion, 155 loe 76e) 'Such a construction'
(says this court, speaking through BARCLAY,
Je, in Bowers ve Smiti, 111 Moe lece 585)

'of a law as would permit the disfranchise-
mont of large bodies of voters, because of

an error of a single official, should never
be adopted where the language in question 1s
fairly susceptible of any other, (Wells ve
Stanforth (1885), 16 Q. Be Div. 245,)' Again
(ppe 61=8): 'If tle law itself declares a
speclified irregularity to be fatal, the courts
will follow that command lrrespective of thelr
views of the importance of the requirement.
(Ledbetter v. Eall (1876), 62 lios 422,) In
the absence of such declaration, the judiciary
endeavor as best they may to discern whether
the deviation from the prescribed forms of
law had or had not so vital an influence on
the proceedlin:;s as probably prevented a free
and full expression of the popular will, If
it had, the irregularity is held to vitiate
the entire returny otlerwise 1t 1z considered
imnaterial,'"

The same principle is found in 20 C.Je 152, in the follow=-
ing languaget

"Since electors cannot be disfranchised be-
cause of the neglect of the officers charged
with the duty of preparing the ballots, tech-
nical errors on the part of an officer charged
with the preparation of official hallots will
not destroy the efficacy of the ballots nor
invalidate the election, unless the statute
expressly makes a specified irregularity fatal,”

In view of the above rules, 1t is clear that to say that
voters could not exercise t:re rights given to tlem by Section
10278 to vote for party commltteemen in thelir respective election
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districts because the printed ballots did not have a space
left on them for that particular office, would ve to hold

that large bodles of voters would be dlsfrancnised because

of an error of the election officlals, and such a holding

is not warranted by the law. The statute in question sives
the voter the right to write in on his ballot : is cholce for
coumitteeman and committeewoman for his particular election
districte It would seem, therefore, that if the voter writes
in his cholces on the ballot and designates for what office
they are his cholces, electlion officials would be obligated

to count such votese If a liberal construction is to be gi-
ven this statute, which must be done in view of the holding

in Hance v, Kearbey, supra, then it follows that where a voter
clearly expresses his intention by writiag in on his ballot
the name of his cholces for commltteeman and committewoman of
his election district, such vote should be counted, There
could be no gquestion in such case about the intention of the
voter. He would clearly express his intentlion by actually
writing out on his ballot the name of his choice and the of=-
fice for which nhe 1ls making his cholcee, It would seem that
such an action by the voter would more clearly express his
intention than filling out & blank with the name of the of-
fice priited under ite Since the ultimate purpose of all elec=-
tions is to ascertain the cholce of the voters, then we think
that where the cholce is expressed as clearly as 1t would be
in the instance you inquire about, the votes should be counted,

As to the other inquiry about the rights of towns which
are incorporated but are not divided into wards, we think the
statute is cleare. There is nothing in the statute which says
or even intirnates that a clty or town 1is entitled to a commit=
teeman and committeewomane The unit which is entitled to re-
presentation on the county committee is an election district
which is defined by Sectlon 10284 to be a ward of an incorpor=
ated clty or a township outside of such citye.

CONCLUSION

It 1s, therefore, the opinion of this office that if
voters write in on thelir ballot the names of a man and a woman
for comnmltteeman and committeewoman and designate under or in



Board of Election Cormissioners =7= July 28, 1938

connection wit. said names that they are the cholce of such
voter for committeeman and cormitteewoman of the ward in which
sucl: voter resides, the Judges of election s ould count the
votes for sucl: officers so written on the ballot and should
certify tie results of such & county and if a voter lives in a
ward of an incorporated e¢ity and mo blank space has been left
on tie ballot rarked for committeeman and committeewoman of

the ward of such voter, then the voter may write in on tie bot-
tom of said ballot or at any other place on said ballot the
names of & man and a woman and designate under or near thelr
names the words of "committeeman, Vard Noe Independence,”
or "corm.tteewoman, Ward lNoe Ind.pmm‘ or other words
which will show for what o.flce voter is making his selec-
tione It is also tie opinion of this office that incorporated
towns wiich are not divided into wards are not entitled to have
a committeeman and cormitteewoman elected therefrom to serve
upon the county committees

Yours very truly
HARRY e EAY
Assistant Attoruey General

APPROVED:

Jo WC EUF.{'.LIEEUN
(Acting) Attorney General
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