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£IEC'r.IO&fS: l. Section 10313 inte--rpreted to inc·lwie ·persons 
uninsJ;ruct~d wl:-<, request aid in marking &hair ballots . as w~ll · - -
s,s persons who cannot read and write and are physically unable 
to cast their ballot. 
2. Persons making the oath provided for in Section 10313 can 
inform election judges in any manner he choses how he .wants 
his ballot prepared. / 

March 15, 
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Honorable \1 . \i . Grave s 
cr osecuting Attorney 
Jackson County 

~) 
Kansa s City_ 1n.1ss::>ur1 

Dear ~1r: 

Th1s Department acknowledges recelp~ of you..r 
letter of Uarch 14. 19$8• wherein you requeat an opi nion 
based on the interpretation of Sect-.1on 103-13, R • .s. Mo. 
1929; your question being as follows; 

"(a} Is any voter Who cannot read 
or write., 

"(b) Or who is unable to mark his 
bal lot by reason of pbys~cal 
disab111 t7 • 

" (c) Or who ·states that he does not 
know how to mark his ballot, 

entitled to the hel p of the Judge or 
~lection i n eo marking his ballot?" 

· The first part of your question, designated as 
"a" and "b," is unquestiona-bly answered by .section 10313• 
t he stat ute being plai n and unambiguous. That 1s . when 
an elector cannot read or write, or has a physical dis­
ability which prevents t he actual physical act of voting, 
th~n t he judges of the ballots ~ould a s sist him in the 
manner as provided 1n the sta tute. ~ection "c" of your 
questi on states that "or does not lmow how to mark his 
ballot," presents a more serious and di f f icult problem. 
It must be conceded that the statute 1n ita wording does 
not include expre s sly this class o-r electors- but at the 
outset we think a f'air construction of the statute_ and the· 
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decisions are to the effect, tbat ~t was for the purpose 
of aiding electors and enabling them to exercise their 
floanehise when, by reason of physical. disability or 
illiteracy, or otherwise, they would be diatranehised. Our 
Constitution, by .itrt1cle VIII, Section 2, bas prescribed the 
qualifications or voters. In the decision of Nance vs. 
Kearbey , 251 ~. 374, it was he l d t hat while the right to 
vote i s not a vested natural right 1n a strict sense, yet 
it i s a constitutional right 1n t hose citizens pos ses sed ot 
enumerated constitutional qualif ications. Also, a consti­
tut ional right to vote may not be so regulated by statute 
a s to be en tirel y abrogated or lightly denied. 

In the decision or ~tate ex rel. vs. Hough, l9S 
k O. 615, it was held to t h e eff ect that election lawa must 
be liberally construed 1n aid or the ~ht ot sut'f'rage . The 
statute in que stion has been caitioned I lliterate YotePa -­
judges to prepare ballot, when. ~he word "illiterate" 1a 

'defined as, 

"a person i gnorant of' letters or bookfJ 
unl1terate; uninstructed; uneducated. 

Under the Australian ballot SJStem of voting, tbe 
prime purpose was to safeguard the right of the voters, and 
that the secrecy of the ballot be p~served as a geat sate­
guard to the purity ot elections. lt bas been said that "all 
knowledge of how a Yo·ter bas voted is the voter' a own secret, 
unless he chooses to divulge 1t he 1f tully protected, and a 
&ee and honest vote may be secured. 

Having stated that the section does not expres sly 
include t he wo~s of your question, we must consider the re­
sults which might arise if the elector does not know how to 
mark his ballot, and the judge or judges of election a s sist 
or give him information 1n marking his ballot. 

~ 

I n di scussing such a aituation, and what is now 
section 10313, t he court. 1n the case or Hope vs. Flentge. 
140 wo . 1. c. 404, said: 

"agai.n 1 t 1 s urged t hat the court 
erred 1n not perm! tt1ng the contestee 
t o show tba t in the case of certain 
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electors t he Democratic judge s went into 
the booths and a ssited certain electors 
therein named. Section 4784, a part 
of which has already been copied, con­
tains this proviso: 1 t rov1ded, however. 
t hat the provisions of this section 
shall not be construed to allow any 
judge or judges of any election to 
enter a booth tor the purpose or 
assisting any elector 1n preparing 
his ballot. Such judges, aner read­
ing to the ele ctor the contents o~ 
the ballot, Shall, without leaving 
their respective positions, ~epare 
such ballot as t he elector may 
dictate.• ~cts 1893, P• 164. 

"Here a gain wa s a positive violation 
of t he law.. The judges bad no right 
i n t he booths, and yet there i s no 
all ega t1on that thi s misconduct v;as 
in rurtherance of a design to unduly 
inf l uence these electors, or that they 
were 1n f a ct ~posed upon. or aqr 
a dvantage takm cf them by the judges. 
'l'h.e judges rendered themselves amenable 
f or a violation of t he law, but the 
quest1op here is, Shall thi s unlawfUl 
action of t he judge disfranchise the 
illiterate voter for whose protection 
t he statute made provision? Must he 
suffer because those designated by tbe 
law to instruct him violate the law? 
To so hold would e stablfsh a precedent 
which unscrupulous partisan officials 
might seize upon to null1fy .a perfectly 
fair and honest election. It is a sound 
distinction of the law which disrr&nchises 
a voter for his ou-n :failure to obey the 
plain and positive rules adopted to se­
cure an honest expression of the -.rill ot 
t h e people, and that which refUses to 
punish him for the neglect or misconduct 
of an offi cer, over whose conduct he baa 
no control, as to some provisions which 
t he l egislature has not deemed or suff icient 
importance to declare a non- compliance 
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t herewith shall avoi d t he el ection or 
r ender a ballot illega l and void . T.bis 
ob j ection can not, r or t h e se rea son s ­
b e su atained. • 

He terring a gain to the t erms ot Section 10313- supra, 
t he statute does not provide or s tate what shall be the r e sult 
or t he penalty in the event tho ter~· ot the statute are not 
atrictly complied with. Same election statutes provide the 
r e eult or the penalty tor 1"a1lure to comply with the teras 
ot the statutes. Tb& deeiaions of the court, and the general 
rule, are cont&1ned 1n Horserall vs. School D1atriot, 14~ Mo. 
App . 1. c. 546a 

•The decia1ons o1" the Supreme Court 1n 
this State have not been altogetbe• 
harmonious as to the etreot ot irregu­
lar1tiea upon the re.ult ot an election, 
and we aball not attempt to rertew tbeee 
cases, but we th1nk it 11\&Y now be said to be 
the eatabl1ahed rule in this State, aa it 
is generally 1n other jur1ad1ctiona, that 
when a statute expre ssly declares any 
particu l a r act to be essen tial to the 
valid ity or an e lection, then the act must 
be performed 1n the manner provided or 
t he election will be void. Also it the 
sta t u te pr ovides specif ically that a ballot 
not 1n a prescribed form shall not be 
counted then the provision i s JDaDdatory a.nd 
t he courts will en f orce it; but 1r the 
sta tute merely provide s that certain things 
shall be done and doe s not pre scribe •bat 
resul ts sbll.l f ol low i t tbt• tb1Dga · 
are not d one t hen t he provision i s d1rectorJ 
merel;y, and the :final teat a s to the 
les&lity ot either t he ele ction or the 
ba llot is whether or not the 'Yoters ha'Ye 
been g1Yen an opportunit;y to expres s, and 
ba'Ye 1"a17ly expres•d their will. It 
they have, the electJ.on will be upheld• or 
the ballot counted as the oaee may be. 
(Bowar a 'Y .• Slll1 th, lll. .Mo. 45, 20 3 . w. l OlJ 
Hope v. Plentge. 140 Mo. 390, 41 s. w. 
1002; Sanders 'Ye Lack•~ 142 Mo. 256, 4S 
s. w. 653; State ex rel. v. Roberta. 15S 
Mo. 112, 53 s . w. 620 ; McKay 'Y. Minner. 
16• o. 608, 56 s. w. 866 ; Hehl v. Guion• 
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155 o. 76, 55 .;. •· . 1024; ~tate v. 
~wear1ngen, 128 lio. App . 605, 107 s . cv. 
1.)• 

1ber efore. we conclude that by applying tbe above 
test a s contAined 1n the decision, to Section 10313, R. s. 
k O• 1929 , the section is direct~. But, assuming for tbe 
sake or argument, that the terms ot the statute are not 
broad or comprehensive enough to include that class ot 
electors mo s tate that they do not lmow how to ~k their 
ballots, and thAt if the judges of election assist th-• 
that the same constitutes an 1rr egularlt7• what 1s the 
reault? 

In the decialon'·of State ex rel. vs. Arnold. 278 
Mo. 672, it was held .n election irregularity is not fatal 
t o the validity ot the whole return of' the precinct unlesa 
-.de so b7 statute, or unless the 1rregular1t7 is .uch a a baa 
probabl7 prevented a free and tull expression ot popular will. 

And again 1n the dec1a1on ot o•Lau.gb11n vs. City ot 
Kirkwood• 10'1 Ko. ~: 

•To annul the rewlt ot an election b.­
cAuse ot irregulations in conducting 1t• 
it must be shom that some uw.ndatoi'J 
statute was violated or that the election 
was conducted 1n such an lrregul.ar man­
n er that the true sentiment ot the voter a 
wa s not expressed b7 it or that 1t waa 
impo s sible to know whether ~· true senti­
ment was 6xpressed.w _ 

~hus, it will be noted from the above dec1a1ona 
that the real test ot an honest ballot caat bJ an ele ctor, 
i s that the true sentiment of the elector is shown b7 h1a 
ballot. ~raud vitiate s a~ost every act of a human being, 
and likewise traud will vitiate a ballot or an election. All 
the l8 gal Jrinciples and decisions Which we have off ered aaw.e 
that the elector is honest, and li~ewise the election Judgea. 
Again we say such 1.rre.gular1 ties will not void the el eet1on 
or the ballot of the elector who is ~ble to caat hia ballot 
without ald. As waa aaid 1n the case of Skelton and Bran.nock 
v. Ulen, 217 Mo. 363: 

• 
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"Irregularities committed by the Judges 
and clerks at an election Which are 
not shown to be t'raudulent. or ins ti­
gated by contestee. and 1n which he 
ln no wise participate4 or derived any 
benetit f'rom, and b y which his vote was 
not increased, will not authorize the court 
to declare the whole vote at the pre cinct 
to be void.• 

Conclusion 

· •• e are of' the opinion that when an elector stat e•• 
Wlder oath, that he cannot read or write, or that he ia 
physically unable to mark hi s ballot, that the judges ot 
election shall prepare hi s ballot. ~•e are ot' the further 
opinion that by the Constitution ot' Idssouri and the statutes 
governing the conduct of' elections, it was the intention of' 
the Legislature that every person who meets the constitutional 
requirements ahould have the privile~ ot' voting, that when 
the Legislature uaed the express ion read or write" it meant 
})y thos e words not the naked ability to read words or to 
write simple sentences, but, as contained in tne definition 
o.f "ill! terate_" to include the UDlnatructed; that it compre­
hends the ablllt7 to consider "its contents or .-anJ.ng, " as 
was saJ.d ln the caae of u. s. v. Tod. 294 Fed. 820, 822, as 
.rollowa: 

"UDder ACt Feb. 5, Sec. 3 (8 USCA 
Sec. 136), exclud.ing al1eae 'phys ically 
capable of reading,' but who cannot 
read any language • a de at" mute, though 
physical ly incapable ot' reading alot~, 
is not phy sically incapable of reading ; 
'reading' being the act practiced or art 
of' perusing written or .tr 1nted matte"!' 
a nd considering its contents or mea~g. " 

In recent years, our ballots baYe become larger with 
additi onal parti es, constitutional changes and propoa1t1ona. 
so that it requires more intelligence ot the voters today than 
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of our f orefather s . The l ayman may be able t o read <r copy 
the physician's book, the la.,.er' s brief' or tba philosppher' s 
works, but be wholly unable to comprehend or understand any­
thing he bas read. Likewise, the elector may r~ad names on 
the ballot, propositions and amendment s and yet may understand 
none of it, and as a result he is in the same position so 
f'ar as casting an 1ntell1gent vote or expressing his free 
choice is concerned as the l8 rmn who 1.s illiterate or cannot 
read or write. In reaching this conclusion . we are not un­
mindful of the decision of the Kentucky SUpreme Court where 
a similar statute was under considerat-ion · 1n the early case 
of Major v. Barker. 99 ~. 305. But after duly oonsldering 
the same we are of the opinion tbat the dec1a1on has given 
the statute a narrow r estricted interpretation whi ch tenda 
t o throw barriers in the path of the voters rather than 
facilitate the act of casting a ballot. From a reading of 
t he deci sions of the :Mi s souri SUpreme Court, relating to 
int er pretations of election statutes, we find that our 
Supreme Court has more liberal views tban that of the Kentucky 
;>upreme Cour t; hence , we de·c line to follow the ruling in the 
Ma jor v. Barker decisi on. 

\,e are , therefore, of the opinion t hat the judges 
may a ~sis t those ele ctors Who, by reason of i lliteracy, 
physica l di sability or la ck of instruction or understand­
i ng. are unable to cast their ballot. To hold otherwise 
may have the effect of d i sfranChising otherwise qualified 
electors. 

II. 

The following question bas also been pre sented to 
this o ffice: 

11The second point involved i s th1sl 
the law states ' The voter IfllY de.clare 
hi s choi-ce of candidates to the judges 
having charge of the bal lots , Etc. t 
We believe and insist tbat thi s declara­
tion may take any one of' the following 
far.ms: the plac ing of a s.mple ba~lot 
before t h e judges and the statement that 
h e wants t o vote this ti,cket. or t h e 
p lacing of a card with a list of candidat es 
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bef ore ~1e judge s with the statement, 
I want to vote this ticket. or I want 
to vote th1• way. or I w.nt to vote 
f'or thes e candidates. or that he may 
say to the judges, I want to vote f oJ! 
the Democratic ea rxU4ate s , or will 7ou 
.ark it tor the Democratic candidate• 
f or me • or ~o are tbe ne.ocra tic 
candidates, I want to Y'Qte tor thea. 
ID other words we believe that the 
statement that the voter may declare 
h1a choi-ce of candidates, leaves lt 
open to b.1.Dl to select the _,. 1n which 
he Jakes hls declaration and tbat the 
Judges or eletJtion are h1s agent ·• tor 
the purpose o~ marking it 1n tbe •7 
he d1recta.• 

We shall include the answer to the above que ation 
1n this one op1n1on so aa to obYiate the neces sity or writing 
two opinions. 

The aection ( 1031~) pro ovide a t bat when the voter 
.ma.k'Ats t he necessa1"7 declaration under oath as heretofore 
pointed out. 

"he may declare his choice of cand.idatel' 
t o the j udge .a having charge or the bu­
l ots, who, 1n the presence o~ the elector. 
sha 11 prepare the ballot tor voting 1D 
the manner hereinbet'ore provided ~ * • *• 
wuch judges. atter reading to the ele otor 
the contents or the ballot. mall. with­
out leaYing their respective poaitiona, 
prepare such ballot a a the · electoP _,. 
dictate.• 

It is clear that the aaid statute int-enda to 
guaPantee to the illlterate or physically di•bled voter the 
.-me freedom or choice tbat the liherate and ~aicall7 tit 
Toter bas. The literate and p~a1call7 rit voter can -.rk 
his ballot 1.n •cret,. aDd M therefore bas compll te .treed• 
1n making h1s choice o~ candidates. He is the sole judge 
o~ Whom he is to Tot;e tor. To. guarantee to a voter •ho• 
because of 1111teraey or ~s1cal diaab1lit1•s, bas to call 
upon the judges or elec~lon for a s siatanoe 1n •kfng out h1a 
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ballot,_ the same f'reedom of choice, it i s neces sary tba t such 
unf ortunate voter be allowd to dictate whom he shall vote 
f or. ~then t he literate a nd phy s ically- fit voter enters hia 
b oot h t o make out hi s ballot 1n secr et, no one can prevent 
him from taki ng out of h1.• pocket a sampl.e ballot alreatt,' 
mar ked, or from u sing a typewritten lis t o~ t he persona ba 
de sires t o vote for. or f rom using any other data he has 1n 
his pos session from whi ch t o make out his ballo t . ~erefore. 
i t woul d seem clear \bat t he illiterate o~ p~sically unfit 
voter should have .t he same right to u s e whatever data he baa 
in hi s pos ees s1on to enable b1m to have hi s ballot prepared 
a s he wants 1t. To say otherwise would be to deprive the 
illiterate and phyaicallJ unfit voter of equal privilege s 
with his literate and phya1cally fit brotheJta. 

'lhe ata tute sa7 s t h e jud§e s • 8ball prepare such 
ballot as the elector mad di ctate. It does not say how OJ' 
1n wbat manner such die tfan 8hill be D~Lde. A dUBtb IDAil 

m1sht dictate his choices one ••7• a blind man another• a 
deaf man still another. ~ statute gives him the right to 
dictate his ballot. and it does not llmit him 1n h1s aethocl 

of conve71Da to the judgee how he wants to v~te. .Any way be 
has or malt1.Dg known to tbe Judges how he wants to vote 1• not 
unlawtul. The j udges are his a gents far the purpose of maJd.Dg 
his ballot. 

I t i s , tberetore , the . op1n1on of this off1ce that 
a vot e r who make a the declaration under oath provided tor 1n 
~ction 10313, H. s. &o. 1929, can inform the judges ot 
el ection 1n any manner he choos-e s . how lie wa n t s hi s ballot 
prepared. 

A.P.PROVEDI 

ROY ICXITTRICl. 
Attorney- General 

Yo~ s wry tru17 

OLLIVb.R \7 . JJ OLEJr 
Ass iatant Attorney-Gene ral 


