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ASSAULT: Mefe words -or solicitation not sufficient to constitute 
assault with intent to rape. 

Hon. Joseph L. Gutting 
Prosecuting Attorney 
Clark County 
Kahoka, Jl1s sour1 

Dear Sir : 

February 8 , 1938 

We have your request of February 5 , 1938, for an 
opi nion whiCh reads in part as follows a 

"I woul d like to have your opinion as 
to whether or not t he fact s stated in 
said a ffidavit constitute the cr~e of 
a ttempted rape . The s t atements set out 
in the aff~davit constitute 1n fUll 
everything that wa s said or done ." 

The affidavit attached to the request sets out a 
conversat ion wherein the defendant by solicitation attempted 
to have sexual intercourse with the prosecuting witness . 

rules of 
An examination of the authorities reveals the 
law appl icabl e f erein: 

"Here indecent advances, s 1licitationa 
or tmpor~ities do not amount to 
an attempt . " 

52 c. J. P• 1030 , Section 41. 

following 

In ~tate vs . Harney, 101 Mo . 470, 1. c . 472, the Supr eme 
Court in a case similar to the present one made this statement: 
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"The only charge that can be evolved from 
the ver bose r eit erations o£ t his indic tment 
is , th~t the de fen ant, by verbal solici­
vations , tried t o obta in t he cons ent of a 
ch ild under the age of t welve years to have 
sexual intercourse wi t h h1m, and f a i led. 
However despicabl e and descrvi~.., of punish­
ment such conduct may be, it falls s hort 
of the criminal of fense attempt ed t o be 
charged, to const tute wh ich the r e mus t be 
an actual attempt to have intercourse wit h 
s uch cn i l d . So 1 •ng as t he ev il pur pose 

' dwells in contempl ation only it is beyond 
the grasp of the se provisions of the l aw." 

Othe r cases supporting t he s t a tement found in Corpus Juris 
supr a , are State vs. Remley. 237 s.w. 489 ; State vs. Riseling. 
186 Mo. 521 ; Stat e vs. Pierce, 243 Mo . 524; 52 C. J . 1034, Note 17 . 

CONCLUSION 

It is therefor e the opinion of this of fice tnat the facts 
s t ated i n t he a f f idavit are not suf ficient to constitute the 
crime of assault with i ntent to commit r ape . 

A PROVED : 

J . E . TAYLOR 
(Acting ) Attorney Gener a l 

li'ER : MM 

Respectfully submitted. 

FIF• UKLTil ... . lU AGAN , 
Assistant Attorne) Gen~ral 


