
ELECTIONS : 
ABSENTEE BALLOTS: 
BALLOTS : 
COUNTY CLERK: 

County clerk has authority to appoint 
depuuy county clerk to issue absentee 
ballots only at county clerk~s office 
at county seat . 

DEPUTY COUNTY CLERK: 

Hon . G. Derk Green 
· Prosecuting Attorney 
Linn County 
Linneus , Missouri 

Dear Sir: 

February 8, 1938 

r . ) 

3 
This department is in receipt of your letter of 

January 22 , 1938, in which you request an opinion as 
follows : 

"The County Clerk of this county 
recently received a communication 
from one of the labor organizations 
requesting that deputy County Cler ks 
be appointed in Marceline and 
Brookfield for the pur pose of re­
ceiving applications for absentee 
ballots and accepting t h e ballots 
after they have been voted . The 
purpose of this being to permit rail­
road employees to vote with the dep­
uty County Clerk and avoid the 
necessity of making application in 
person at the Linneus office or by 
mail , and to avoid the necessity of 
returning the ballots to the Linneus 
office in person or by registered 
mail . The County Cler k suggested to 
me that he did not know that the law 
r egarding absentee ballots permitted 
him to appoint deputy County Clerks 
in this manner . 

"He would like an opinion from your 
office regarding the authority to make 
appointments for this purpose and also 
a ruling concerning the furnishing of 
seals of office to such deputy clerks , 
if they can be appointed, and their 
authority to take applications , issue 
absentee ballots , and accepting the 
filing of them after having been voted." 



BOn. G. Derk Green ... 2 ... February a, 1938 

Article VIII, Section 9 of the Cons t1 tution is as 
foll ows: 

- Qualified electors abs•n~ from the 
state on military or na.al aerT1oe 
shall, an4 qualified electors ab­
sent f rom their counties but withiD 
the state may, be enabled bJ' law to 
~te a t general or special eleotions." 

Pursuant to this oonsti tutional prortaion, the 
legisla tUre enacted Section 10181, R.S. Missouri, li2i, as 
aandecl in Laws ot 1935, page 2~9, which is as follows: 

"Any person being a dul.J' qualitied 
elector of the State ot Mi&SOU1'1• 
who expects in the course ot his 
business or duties to be absent trom 
the eounty 1n which he is a quali­
fied e lector on the day of holding 
any special, general or primary 
election a t which any· pres idential 
pr eference i s indicated or any candi­
da tes are 4hosen or elected• tor any 
congressional, s t ate, district, 
oounty, town, city, village;, pre._ 
cinct or judici al of f ices or a t 
which ques·tions of public policy are 
submitted• may vote a t such election 
as hereinafter provided~" 

And also Section 10182 , R.S . :Missouri, 1929, Law& 
ot 1935, page 264, which is as follows: 

"July elector as detined in the tore­
going section expectin& to be ab• 
sent from the•oounty ot his reaidenoe 
on the day ot such election may. not 
-DI)re than tb.irt,- nor less than t'i ve 
days prior to the data ot sueh eleo­
tloD, make app'lication in persoA. or 
by mail, to the ooun ty cler.k or • 
where existing• to · thi b0ar4 ot el.eo­
tioa oo~ssioners, or other offioer 
or ottioe:ta oharfSd W!tfl tlie ~u~{tot 
?Urnfs§ljii b8lio tor suOlle- eo op 
In h~a Totiy ~reo&iiOt, tor an 0-t• 
'll'o18t ballot or said pre.oinot to be 
voted at suoh eleotioD•" 
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Hon . G. Derk Green - 5 - Februa ry 8 , 1 938 

•. e direct your a ttention to t ha.t part of ~ection 
10182 , supr a , vlh ich \\e have underlined. It will be not i ced 
it mentions " the county clark• or "other officer charged 
with t he duty of furnish ing ballots for such election in his 
voting precinct" . 

Section 10299 , R.s . Missouri, 1929• charges t he county 
clerk with the duty of furnishing ballots and is as follows: 

"Except as in this article other­
wise provided, it shall be the dutJ 
ot the clerk· of the count7 court ot 
ea~h county to provide printed 
ballots f or every election for pub­
lic officers 1n which the electors 
or any of the electors withi n hi& 
county participate, and to cause to 
be printed i n the appr opriate ballot 
the name of eTery candidate \thOSe 
nama has been certified to or filed 
with him in th.e manner p.roTi4ed tor 
i n this article . Ballots other than 
those printed by the respecUw 
clerks of tbe oountr courts according 
to the pr ovis ioDS of thia article 
shall not be cast or counted i n ani 
election. " 

The exception referred to in this s ection applies in counties 
where there is a board of e lection commissioners. (oect1ons 
10302 and 10303, R.S . Missouri, 1 929 ) . Thus in Linn County, 
which we will asawoo has no board of election commissi oners, 
the county clerk is t he person to whom the appl ication for an 
absentee ballot should be made . The statute mentions the 
clerk specifically, and he i s also t he officer charged with 
the duty of furnishing ba llots for the election in the pre­
cinct i n which the voter Q.esires to cast his absentee vote • 

• 
The above s t a t ute , i n referring t o t he official 

duties of t he clerk in respect to absentee ba llots, ret'era 
to the clerk alone. Section 11680, R.S . ~iasouri, 1929, 
provides the clerk or the county court with deputies, and 
is as follows: 
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Hon . G. Der k Green - 4r - February 8 , 1938 

"~very cler k ~y appo int one or 
uore deputies, to be approved ' 
by t he j udge or judges , or a 
majority of t he m in va ca tion, or 
by t he court , ·who s hall be a t 
leas t s eve nt een years of age and 
have a ll ot her qualifi ca tio ns 
of t heir principal s and t ake t he 
l i ke oa t h, and may in the name 
of their prfii01Pal sper?Orm the 
auties of clerk¥ bu t all clerkS 
a nd their sur e ties shall be re­
sponsible f or t he conduct of their 
deputies • " 

In d pringer v . e.cSpadden , 49 l.t> . , l . c . 300 , the court 
in commenting on the effect of what i s now Section 11680, 
supr a , said ; · 

•The law, i n pres cribing the dut i es 
ot clerlca, i nYaria bly designates 
the clerk alone, yet the tunc tiona 
of his office ruay al~ys be per­
formed by deDutr duly a ppointed. 
* * ~ • ~ • • - * • * * ~ ¥ * * * 
•The deputy has no author! ty to a.ot 
i n h i s own name, but when be per­
forma an official act in the nam. 
of the principal , it i s the a ct of 
t he principal hims elt . • 

Thus , it a ppears that a deputy county clerk may a ct 
t or his princ ipal, the clerk, in iSsuing t he ottioia l ab ­
sentee ballots . However , t lli s does not mean t ha t this duty 
of the clerk JZE.Y be performed a t another pl a ce o ther t han 
the oftice of the cou n ty clerk a t t he county s eat. 

Section ll674, R.S . A.i ssouri, 1 92g, pro Tides v1here 
t he county cle r k shall transa ct his officia l buoiness t and 
is as f ollows : 

"Ea ch clerk shall kee p his ottice 
a t such pl a ces as the court shall 
d ire ct , not to be more than two hun­
dred yards frora t he courthouse or 
permanent pl a ce ot hold1ng the court 
o~ which he is olerk, and shall there 



Hon. G. Derk Green 5 - February s , 1958 

keep the records, papers seal and 
property belonging to his oftioe 
~ transact lll! .-o_t _f_i_c-ia_l;;;. bus !ness." 

~u.mro.ing up the foregoing , we see tha t the i ssuing 
or officia l a bsentee ballots is a part of t he off icia l 
duties a nd business ot t he county court olerk. Thi s duty 
may be performed by t he deputy clerk, but said deputy, \"then 
so acting , a cts i n t he name o f h is principal, and suo~ act 
i s t he act of t he pr incipal himself . The o.ct mua t be per­
formed a t the county seat, as provided in Section 116?4, · 
supr a , mer e all the official busi ness or tb.e county clerk 
must be transacted . 

CONCLUSION 

Ther efore, it i s t he opinion ot this department 
t ha t the issuing or official absentee ba llots js a part or 
the otrioia l busiDeas or the county co\a't clerk which must 
be perror.-d a t hia office a t the oounty seat. That the 
clerk may not appoint deputiea ~ho will haTe ottioes a~ 
ano,her pla ce otber t han the county seat, and authorize 
thoae deputies to issue official absentee bullots a t that 
place on his behalf . -

RespecttullJ submitted, 

'1'YRN \ t • BUR 'roB 
U~sistant Attorney General. 

l~ f'RO VED By: 

J .E. T:ri.YLOR 
(hct1ng ) Attorney Gener a l 


