INSURANCE: ) Policies written by companiés writing policias
WORKMEN'S LUMPEySATION) known as excess aggregate policies,
COMMISSION: ! ) catastrophe excess policies and stop loss
policies, under supervision and control of
the Insurance Department and Workmen's
Compensation Commissione

august <0, 1938

wissourl Vorkmen's “ompensation
vommission,
Jefferson City, kKissouri.

Attention: kr, Spencer H, Givens,
cecretary

Gentlemens

This 1s to acknowledge receipt of your request
for an opinion from this Lepartment as follows:

"Un behalf of the vorkmen's Compen-
sation Cormlssion, 1 am herewith
enclosing two forms of contracts
known as the excess aggregate and
catastrophe excess policles that
are being issued by & number of
companies, at least one of which
not being authorized to transact
business in this state. These con-
tracts are generally classified as
stop loss contracts.

"Under the first form, the company
agrees to ilndemnify the employer
from any loss in the following manner:

"IThat 1f at any time during the
period of a contract any employee in
the employer's immediate service
shall sustain any personal injury

by acclident or disease while engaged
in the serwice of the employer in
work formling part of or process in
their business liable to make com-
pensation therefor by virtue of the
state laws of uissouril which may be
in existence at the time of any
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accident covered by this policy, the
company will indemnify the employer
arainst all sums for which the employ-
er would be so liable and will, in
additionr, be res onsible for costs
and expenses incurred with the
company's consent Iin connection with
any claim for such compensation, it
being understood and sgreed that the
policy shall apply only to operations
at certain locations or elsewhere
wlithin the State of kMissouri., This
policy is only to pay the excess of
#05,000,00 in respect of each and
every disaster within a limit of
liability of a certain stipulated
amount in respect of each and every
disaster irrespective of the amount
of the policy.

"The term 'dlisaster' is defined in
the policy to mean an accident or
series of accidents arising out of
one occurrence. 1his policy further
provides that in the event of claim
or any number of claims arising out
o any one disaster occurring likely
t. exceed $5,000.00 no cost shall

be incurred without the consent of
the company.

"lie are desirous of havingyour
opinion whether the two forms out-
lined above constitute the trans-
action of a workmen's compensation
business in the State of kissouri.
If the business written on the forms
outlined above is not to be consid-
ered workmen's compensation insurance,
I would appreciate your advising me
under what classification sueh busi-
ness may be placed. "
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“or answer to your question, ‘e must refer to
ti.e stututes relative to the Workmen's Compensation Act
to cetermine whether or not the form of the policies
mentioned and enclosed in your letter, should be classi-
fied as ‘iorkmen's Compensation business in the otate of
“issourl.

Section 3323, K, o, Mo. 1929, provides in part
as follows:

".very employer electing to accept

the provisions of this chapter, shall
insure his entire liability there-
under except as hereafter proviced,
with some insurance carrier authorized
to insure such liability in this state,
except that an employer may himself
carry the whole or any part of such
liability without insurance upon
satisfying the commissign of his
ability so to do. #* # #

The above section requires every employer, who
elects to come under the provisions of this Aet, in order
that tre employer may secure the payment of compensation
to the Iinjured employe, must provide for same in one of
two ways: (1) He shall insure his entire liabllity there=-
under, with some insurance carrier authorized to insure
such liability in this state, or (2) the employer may
himself carry the whole or any part of such liability with-
out insurance upon satisfying the Commission of his
ability to do so. He may also proceed under Section 3331,
K, 5, Mo. 1929, which provides that the "“employer or group
of employers may enter into an agreement to provide a system
of compensation benefits or insurance in lieu of the compen=-
sation and insurance provided by this chapter." However,
such: substitute system and insurance shall be subject to
the approval of the ouperintendent of the Insurance Depart-
ment,

It 1s those cases in which the employer elects
to carry trs whole or any part of his liability, after
satisfying +the VWorkmen's Compensation Comniission of his
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abllity to do so, that the employers purchase what have
been denominated excess aggregate policies, catastrophe
excess policies, or stop loss policles.

Section 3326, K. 3. loe. 1929, provides in part
as follows:
"svery policy of lnsurance agalnst
lisbility under this chapter shall be
in accordance with the provisions of
this chapter and shall be in a form

approved by the Juperintendent of the:
Insurance Department. # % #" (Italics ours)

it follows, therefore, that if the forms of
policies mentioned above are to be consldered as insurance
aﬁainst liability under the Workmen's Compensation ict,

e forms of same must be approved by the Superintendent of
Insurance, :

In the catastroyhe form submitted with your letter
of request the insured is referred to as the "employer" and
in the excess aggregate form the Iinsured is referred to as
"self-insured" and the company is referred to as "reinsurer,”
A reinsurer 1s one who agrees to indemnify or insure by
contract by which a firag insurer relieves himself from the
liabilities and risks which he has undertaken, and devolves
them upon other insurers, It has been suggested that these
insurance contracts, mentioned above, between the employers
and the insurance company are contracts of reinsurance and
that the employe, who i1z the real beneflciary, 1s therefore
not concerned with ssme. It is also suggested that the
state 1s not interested and that these contracts are the
private concern of the employer and the reinsurance carrier.
It seems to us that when the employer has secured the consent
of the Workmen's Co:pensation Commlission under the provisions
of section 3323, supra, to carry the whole or any part of
his liabilities without insurance, the transaction between
the employer and the insured is not reinsurance, for that
term presupposes that there ls an original insurer. Ihere
can be no reinsurarice without an original insurer.
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The contract forms which you enclose provide that
when there is a loss or injury to & workmen, which would
likely come under the terms of the policles in question, the
employer must give notice of the accident to the insurance
company or lts agents and must meet all of the requirements
provided in said polizles relative to notice ete., the same
requirements as are usually found in policies of insurance
covering liabilities under the workmen's compensation law;
and these policies further provide that the employer shall
not make any settlement or admission of liabllity without
the consent of the insurance company, and that the employer
shall give the insurance company all necessary Informatlion
and assist in regard to any claim or suit or proceeding that
may be filed thereon, <“‘hese policies do not cover the entire
liability of employer but only in cases above certaln amounts
cr under certain conditions, according to the terms of the
policy. However, in any event, they indemnify the employer
against 1iability arising out of the relation of employer and
employee as fixed and determined under the Vorkmen's Compen-
sation Law, fihenever the employer enters into contracts of
insurance, as above, it is nothing more than workmen's compen-
sation insurance.

The fact that the insurance company insures part of
the risk only does not thereby keep it from being workmen's
compensation insurance. It is still workmen's compensation
insurance.

_ Both the employer and the employee by reason of
these contracts of insurance are better protected if the
companies writing these policies are under the supervision
of the Insurance Department of the State and the forms of
policies approved by the Superintendent of the Insurance

Department.

Conclusion.

It 1s,therefore, our opinion that the insurance
carrlers entering into the insurance contracts described in
your letter of request, are engaged in workmen's compensation
insurance business and are subject to the control and super-
vision of the sSuperintendent of Insurance.

Very truly yours

ArPROVED: COVELL R. HEWITT
Assistant Attorney-General

"ROY WCKITTRICK
Attorney-General



