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August oO, 1938 

Mi dsour i Workmen' s vompen sation 
Gommission, 

Jefferson City, Mi s souri . 

Gentl emen: 

Att ention: 1~. Spencer H. Givens , 
.iecr etary 

Thi s i s t o a cknowledge receipt or your request 
for an opinion f rom thi s Department as follows : 

"0n beha·lr of t he ~·orkm.en ' s Compen­
sa tion Cor1mi s sion , I am herewith 
enclos ing two forms of contracts 
known as t he exce ss aggregate and 
catas trophe excess policie s that 
are being i ssued by a number of 
compani es, at least one of whiCh 
not being authorized to transact 
business in thi s state. These con­
tracts are generally classified as 
stop loss contracts. 

"Under the first for m, the company 
a grees to i ndemni fy the employer 
from any loss 1n t he following manner: 

" That if a t any time during t he 
period of a contr a ct any employee in 
the employer' s i mmediate service 
shall sus tain any personal injury 
by accident or d isease while engaged 
in the serrice of t he employer in 
work forming part of or pr ocess in 
t hei r business liabl e t o make com­
pensation therefor by vir tue of the 
s tate laws ~f ~issouri which may be 
i n exi s tence at t he time of any 
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accident covered by this policy # t he 
company will indemnify the employer 
a ca i n s t a ll sums f or which the employ­
er would be so liable and will# in 
addi tion . be res4Jonsi b l e for costs 
and expenses incurred with the 
company' s consent in connection with 
any claim for such compensation# it 
being understood and ~reed that the 
policy Shal l appl y only to operations 
at certain locations or e l sewhere 
within the State of ~i ssouri. This 
policy is onl y to pay t he exce ss of 
~s.ooo.oo i n r espect of each and 
every di saster within a limit of 
liability of a certain s tipulated 
amount i n respect of ea ch and every 
disaster irrespective of the amount 
of t he policy. 

nT'ne term ' d i saster' i s defined in 
t he policy to mea n an a ccident or 
series of accidents ari sing out of 
one occurrence . T.his policy fur ther 
provides t hat i n t he event of claim 
or a ny number of claims arising out 
o f any one di sas ter occurring likely 
t ,; exceed $5 #000. 00 no cost shall 
be incur r ed wit hout t he consent of 
the company. 

" \ie are de sirous of having jlOUr 
opinion whether the two forms out­
lined above constitute the trans­
a ction of a workmen' s compensa tion 
business in t he .State of Mi s souri. 
If the business v~itten on the forms 
outlined a bove is not to be consid­
ered workmen' s compensat ion insurance. 
I would appreciate your advising me 
under what cl a ssification such busi­
ne ss may be · pl aced. e 

8 - 30 - 38 
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L''or answer to your question, e mus t refer to 
t .r,e stu. tutes relative t o the ~·orlanen' s Compen sation Act 
t o aeter mine whe t her or not the for m of the policies 
mentioned and encl o sed in your lett er , should be classi ­
fi ed a s ,,orkmen' s Compenaation busine ss i n t he $tate of 
.ltii s souri . 

Section 3323, h. ~. Mo. 1929 , provides in part 
as follows : 

" .c.'ver y employer electing to accept 
the provisions of thi s chapter, ahall 
i n sure h i s en tire l i ability there­
under except as hereafter provi ded, 
with some insur ance carrier authorized 
to insur e such liability i n thi s state, 
except that an employer may h1mselt 
carry t he whole or any part of such 
liability without insurance upon 
sati sfying the commi ssi~ri of his 
ability so to do . * * * 

1he above section r equires every employer , who 
e l e cts to come under t he pr ovisions of this Act, i n order 
t ha t t r.e empl oyer may se cure t he payment of compensation 
t o t he i njured employe, mus t pr ovide f or same i n one of 
t wo vays: (1) He shall insure hi s entire liability there• 
under, with some insurance carrier authorized to insure 
such liability i n thi s state, or (2) the employer may 
himself carry t he whole or any part of such liability with­
out insurance upon sati sfyi ng the Commission of his 
ability to do so . He may a l so proceed under Section 3331, 
h • ..->. Mo . 1929, which provides that the "employer or gr oup 
of employers may enter into an agreemen t to pr ovide a system 
of compen sation benefits or insurance i n lieu of the compen­
sation and insurance provided by this chapter . " However , 
such substitu t e system and insurance shall be subject to 
t he approva l of the ~uperintendent of th e Insurance· Depart­
ment. 

It i B those cases i n which t he employer elects 
t o carry t ts whole or any part of hi s liability , after 
satisfying the Workmen' s Compen sation Cow. ission of his 
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ability to do so 1 that the employers purchase what have 
been denominated excess aggr egate policies , catastrophe 
excess policies , or stop loss policies. 

Section 3326 1 R. s. Mo. 1929, provides in part 
as follows: 

"Every policy .Q..t insurance against 
liability under ~ chaptet shall be 
in accordance with the provisi~ns of 
thi s chapter and ahall be in a form 
approved by the Superintendent of the · 
Insurance Department. * * *" (Italics ours) 

I t follows, therefore 1 that if the for ms of 
policies mentioned above are to be cons idered as insurance 
a~ainst liabi lity under the Workmen' s Compensa tion Act , 
t e forms of same must be approved by the Superintendent of 
Insurance . 

In the catastroyhe form submit ted with your letter 
of request the insured i s r -eferr ed to as the "employer" and 
in the excess aggregate form the i nsured is r eferred to as 
"self-insured" and the company is referred to as "reinsurer." 
A reinsurer is one who a grees to indemnify or insure by 
contr act by whi ch a first insurer relieves himself from the 
liabil ities .and ri sk s which he has undertaken, and devolves 
them upon other insurers. It has been suggested that these 
insurance contract~ mentioned above,between the employers 
and the insurance company are contracts of reinsurance _and 
that t he employe, who i s t he real beneficiary, iR therefore 
not concerned with swne. It +s also suggested that ' the 
s tate i s not interes t ed and that these contracts are the 
private concern or t he employer and t he reinsurance carrier. 
It seems to us tha t when the employer has secured the consent 
of the Wor kmen ' s Co ... pen~tion Commission under t he provisions 
of Section 3323 1 supra, to carry the whole or any part or 
hi s liabilities without insurance, t he transaction between 
t he employer and the insured i s not reinsurance, for that 
term presuppose s that there i s an original insurer. There 
ean be no reinsurance without an original insurer . 
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The contr act f orms which you enclose pr ovi de that 
when t here i s a loss or i n jury to a workmen, which would 
l ikel y come under t he terms of t he polici es 1n quest i on, the 
employer must give not ice of the a ccident to the insurance 
company or its a gents and must meet a l l of t he requirements 
provided 1n said poli~ie s r ela t ive to not i ce e tc., the same 
requir ements a s are usually f ound 1n policies of insur ance 
covering liabilities under th e workmen' s compensation law; 
and the se policies fUrther provide that the employer shall 
no t make any se ttlement or admission of liability without 
the consent of t he insurance compa ny, and that the employer 
shall give t he insurance company a ll ne ce s sar y i nformation 
and a s s i s t ln r egard to any claim or suit or proceeding that 
ma y be f iled t hereon. 1hese policie s do not cover t he entire 
liability of employer but only in cases above certain amounts 
c,. under certain conditions , a ccording to the terms of the 
policy . However, i n a ny event, t hey indemnify t he employer 
again s t l iability arising out of the relation of employer and 
employee a s f i xed a nd determined under the Workmen' s Compen­
sation Law. Whenever the empl oyer enters into con tra cts of 
in~urance, a s above, i t i s nothing more t han workmen' s compen­
sation insurance . 

The f a ct that the insurance company insures part of 
the ri sk only doe s not thereby keep it from being workmen' s 
compensati on i nsurance. It i s s till workmen' s compensation 
insurance. 

Both t he employer and t he employee by r eason of 
t hese contra cts of i n surance are bett er pr otected i f the 
companie s writi ng t he se policie s are under the supervision 
of the Insurance Department of t he State and t he f orms of 
policies approved by the Superintendent of the Insurance 
Department. 

Concl usion. 

I t i s ,therefore, our opinion that the insuran ce 
car r iers entering i nt o the i n surance contract s de s cribed 1n 
your letter of request, are enga ged 1n workmen' s compensation 
insurance busine ss and are s ub ject t o t he control and super­
visi on of t he Superintendent of Insurance. 

AI-PROVl!:D: 

aHOY M~K!'l''l'HlcK 

Attorney- General 

Very truly yours 

COVELL R. HE\YI TT 
As sistant Attorney- General 


