H.ABEA.’.‘C'ORPUS ) Certiorari will not lie to review the circuit
CERTIORARI ) court's order granting ball in habeas corpus

matters, there being no jurisdictional cuestion
involved,

January 21, 1938

Honorable M. Stanley Ginn
Prosecuting Attorney

Lawrence County ”H/,f/’y.
Aurora, Missouri o™ L
Dear Sir:

We acknowledge your request for an opinion
dated Jenuary 13, 1938, which reads as follows:

"On the 5th of July, 1937, Franklin
Grimes dled as a result of gun-shot
wounds which had been inflicted by
Leo Nallonee, a few minutes previous.
A preliminary hesring was held, and
Leon Lallonee was bound over to the
Circuit Court and ordered held with~
out bail. An Information was filed
in the Circuit Court, charging Leo
Mallonee with murder in the first
degree. No testimony was introduced
at the preliminary hearing by the de-
fendant, except four witnesses who
testified that the defendsnt wes of
good character. The testimony in=-
troduced by the state at the prelimi-
nary hearing tended clearly cnd de-
cisely to show a deliberate, ine-
tentional and unexcusable murder.
Thereafter, on the 20th day of July,
1937, lDefendent, by counsel, pe-
tZtioned the Circuit Judge for a Writ
of Habeas Corpus, and the Sheriff of
Lawrence County duly filed his return
thereto. ¥When the matter came on for
hearing before the Circuit Judge, the
Judge, without hearing eny of the evi-
dence presented at the preliminary
hearing, or without permitting to be
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introduced the subscribed and swern
testimony of the witnesses at the pre-
liminary hearing which was reduced to
writing and certified to by the wit-
nesses, sdmitted defendant to bail
for the reason that the transcript

of testimony at the preliminary hear-
ing certified to by the Justice of
the Feace and subscribed to by the
witnesses, f alled to contain the
testimony of the defense character
witnesses. These defense witnesses
refused and have continued to refuse
to subscribe their testimony.

"Plegse inform if it would be possible
for Certiorarl before the Suiremne
Court to withdraw the case from the
inferior court, and re-open the hear-
ing as to whether or not the defend-
ent should be admitted to bail.

"My reason for asking this is because
it will be very difficult to bring
the defendant to trial in this case
as long as he 1s out on bond. At
our last term of court, he was
granted a continuance because of the
absence of wiltnesses. Further, the
testimony seemed to indicete that
the defendant might have been in-
tending to kill a different person,
and of course the danger to that
porsgn'a life would still be exist=
ente.

Section 1427, R. S. No. 1929 provides in part:

YApplicetion for such writ shall be
made by petitlon, signed by the party
for whose relief it is intended, or
by some person in his behalf, to some
court of record in term, or to any
judge thereof in vacation, ¢ "
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Section 1463, R. 8. ko, 1929 provides:

"When the imprisomment 1s for a
eriminal or supposed criminal matter,
the court or magistrate before whom
the prisoner shall be brought, under.
the provisions of this article, shall
not discharge him for any informality,
insufficiency or irregulerity of the
commitment; but if, from the exemina-
tion teken and certified by the com~
mitting magistrate, or other evidence,
it appear that there is sufficient
legal ceuse for commitment, he shall
proceed to teke bail, 1f the offense
be bailable, and good bail be cf=-
fered; if not, shall commit the
prisoner to jeil."

Section 1464, R. S. Mo. 1929 provides:

"When the offense is c¢learly snd specifi-
cally set forth in the warrsnt of com=
mitinent, no evidence other than the
examination taken end eertified there-
unto shall be recelived for or sgsinst
the prisoner, unless such exemination
has not been teken and certified ac~
cording to law, in which c ase the com=-
mitting magistrate may be examined,

if desired by the prisoner, as to the
evidence on which the conmitment was
found, and thereupon the court or
magistrate shall proceed to bail,
discharge or remand the prisoner, as
the circumstances of the case may re-
gquire; and in the absence of all such
evidence, the prisoner shall not be
discharged, but may be balled or re-
manded, according to the circumstan€es
of the case."
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In State vs., llett, 112 lo. App. 535, l.c.
538, 87 S. W. 35, the court said:

"The respondent 1s the judge of a
court of record and, as such, has
authority, in the vacation of his
court, to issue writs of habeas
corpus for persons alleged to be
unlawfully restrained of their
liberty, hear their applications
for discharge and decide them.

(R- S. 1809, sec. 5546.) Now, as
the respondent wes empowered to
issue the writ and decide on the
right of the petitioner to a dis-
charge, he was empowered to decide
erronecusly as well as rightly.

In other words, his jurisdiction
of the subject-matter of the par-
ticular case was complete., The
doctrine prevails in this State
that if an inferior court grants
the discherge of a prisoner in a
habees corpus proceeding when he
is not entitled to be discharged,
the decision 1s not subject to re-
view by &n appellage court, as 1t
is favor of personal liberty. Of
course, ii some maglstrate or court
shoull underteke to grant the writ
when he or it hed no Jurisdiction
to do so, the roceeding might be
prohiblted or, perhaps, reversed
on certiorari., ##&# The rule 1is
thet the decision of the tribunal
where the case originated, if it
was a tribunel enjoying jurisdic~
tion of the cause, is allowed to

' stand whether right or wrong. s« "

The ruling in the Hiett case was quoted and
approved by the court in State vs. Westhues, 286 S. W.
396. ltc. m.
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In State vs. Skinker, 25 S. W. (2d) 472; 324
Mo. 955, l.c. 959, the court seid:

"Relator seeks by our writ of cer=-
tiorari to quash the judgment of

the Circuit Court of VWebster County,
Misscuri, in the habeas corpus pro=-
ceeding of one Joe lkcBride, petitioner,
The scope of our review under this
writ is limited to Jjurisdictional
matters and errors eappearing on the
fece of the record in the habeas
corpus proceeding which has been
certified to us in this proceeding.
##% We take the record as we find
it, excluding the mere evidence,
which can in the nature of things
relate to the merits only."

CONCLUSION.

By the Skinker case, we see that certiorari
i1s & remedy in Missouwri to bring up the record of an
inferior court in a habeas corpus cese where such inferior
court has rendered a judgment which g&ows on the face of
the record that judgment was rendered without Jurisdiction.
Testimony heard by the trial court is not before the ap=-
pellate court pursuant to certiorari. Nor are matters
of exceptions in refusing to hear testiuony.

Construing the statute, sugre, the circuit court,
being a court of record, has original jurisdiction to hear
and determine lmbeas corpus matters. 1Its original juris-
diction is not inferior toc the Supreme Court when on
the face of the record it has jurisdiction over the
person and the subject matter, as in this case. If
the trial court heving jurisdiction determines the of-
fense to be a ballable offense, and if good bail be of=
fered, it is then the trial court's duty to determine
in what sum bail shall be given, and proceed to take
the bail.
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Since the ruling in the Hiett case, suprs,
the decision of an inferior court with jurisdiction
over the person and the subject matter, granting a
discharge of a prisoner, pursuant to habeas corpus,
is not subject to review by an appellant court. As
the discharge of a defendant is in favor of personal
liberty, so slso is this couwrt's order granting a
ball, end the ruling of the Hiett case should prevail.

Respectfully submitted,

WM, ORR SAWYERS
Assistsnt Attorney General

APFROVED:

Je Ee TAYLOK
(Acting) Attorney General
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