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HABEA:: CORPUS ) 
CERTIORARI ) 

Cert•;iorari will not lie to review the circuit 
court's order gr anting bail i n habeas corpus 
matters , there being no jurisdictional quest ion 
involved. 

January 21 , 1938 

FILED 
- -Honorable M. Stanley Ginn 

Prosecuting Attorney 
Lawrence County 
Aurora, Missouri 

c) ;; 
Dear Sire 

We acknowledge your request ror an opinion 
dated January 13 , 1938, which reads as followss 

" On the 5th Of July, 1937 J Franklin 
Grimes died as a result of gun- shot 
wounds which had been inflicted by 
Leo Mo.lJ.onee , a rew minutes previous. 
A preliminary hearing was held, and 
Leon ~allonee was bound over to the 
C1rcu1 t Court and ordered held with­
out bail. An Information was filed 
in the Circuit Court , charging Leo 
allonee with murder in the rirst 

degree . No testtmony was introduced 
at tho preliminary hearing by the de­
fendant, except four witnesses who 
testified that the def endant was of 
good character . 'l:he testimony in­
troduced by the state at the prel1mi­
nal7 bearing tended clearly end de­
cisely to show a deliberate , in­
tentional and unexcusable murder . 
Thereafter , on the 20th day of ~y, 
l 937, Pofendant , by counael, pe­
t~tioned the Circuit Judge for a V~it 
of Habeas Corpus, and the Sheriff of 
Lawrence County duly filed his return 
thereto . ~hen the matter came on for 
hearing before the Circuit Judge , the 
judge , without hearing aD7 of the evi­
dence presented at the prel~nary 
hearing , or without permitting to be 
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introduc ed the subscribed and sworn 
testimony of the witnesses at the pre­
liminary hearing which was reduced to 
writing and certified to by the wit­
nesses6 admitted defendant t o bail 
f or the reason that the transcript 
of testimony at the preliminary hear­
i ng certified t o by the Justice of 
the l:'e ace and subscribed to by the 
witnesses , f a iled to contain the 
testimony of the defense character 
witnesses. These defense witnesses 
refused and ba ve continued to refuse 
to subscribe their testimony. 

"Ple•ee inform i f it would be possible 
for Certiorari before the Su~eme 
Court t o withdraw the case from the 
i nferior court, and r e - open the hear­
i ng as to whether or not the defend­
ant should be admit ted to bail . 

"My reason for asking this i .s because 
it wtll be very difficult to bring 
the defendant to trial in this case 
as long as he is out on bond. At 
our last t erm of' court , he was 
granted a continuance because of the 
absence of' witnesses . Further , the 
test~ony aeemed to indicate that 
the de.fendant might have been in­
tending to kill a di.ffer ent person, 
and of course the danger t o that 
person' s life would still be exist­
ent . " 

Section 1427, R. s . l4o . 1929 provides in part: 

"Application for such writ shall be 
made by petiti on, signed by the party 
.for whose relief it is intended, or 
by some person in hi s behal.f• to some 
court of record 1n t erm, or to any 
j udge thereof i n vacation. *-iH~ t t. 
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Section 1463, R. s. ~o• 1929 provides: 

"~~en the i mprisonment is tor a 
criminal or supposed criminal matter. 
the court or magistrate before whom 
the prisoner shall be brought, under. 
the provision's. of this article , shall 
not discharge him for any informality, 
insuff iciency or irregularity of the 
commit ment; but ~. from the ox~ina­
tion taken and certified by the com­
mitting magistrate, or ot her evidence, 
it appear that ·there is sufficient 
legal cause for co~~ent, he &hall 
proceed to take bail, if the offense 
be bailable , and good bail be vf­
fered; i f not , shall co~t the 
prisoner t o j a il . " 

Section 1464 , R. s. Mo . 1929 provides z 

"~ben the offense is clearl y and specifi­
cally set forth in the warrant of com­
mit ment , no evidence other than the 
oxaminat1on taken and ~ertifled there­
unto shall be receiVed for ~ against 
the prisoner , unless such examination 
has not been t aken and certified ac­
cording to law, in which c ase the com­
mitting magistrate may be examined, 
if desired by t he prisoner, as to the 
evidence on which the eo~tment was 
found , and t hereupon the court or 
magistrate shall proceed to bail , 
discharge or r emand the prisoner, aa 
the c ircumstances of the case may r e­
quire; and in the absence of all such 
evidence , the r~ieoner ahall not be 
discharged, but may be bailed or re­
manded , accord!~ t o the circumstanees .. , 
of the ease • 
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In State vs . lliett . 112 l o . App . 535, l . c . 
538, 87 s. w. 35, the court said: 

" The respondent is the judge of a 
court of record and, as such, has 
authority, in the vacation of bia 
court, to issue writs of habeas 
corpus ~or persona alleged to be 
unlawfully restrained .ot their 
liberty, hear their applications 
tor di schar ge and decide them. 
(R. s. 1899 , ~ec . 3546. ) Now, aa 
the respondent was empo~ered to 
issue the writ and decide on the 
right of the petitioner to a dis­
charge, he was empowered to decide 
erroneously as well as rightly. 
In other words , hie jurisdiction 
of tho subject-matter of the par­
ticular c a se was complete. ~~e 
doctrine prevails in this State 
that if a n inferior court grants 
the discharge of a pr!3oner 1n a 
habeas corpus proceeding hen he 
is not entitled to be discharged, 
the decision is not sub ject to re­
view by o.n appellag.e court, as it 
is favor of personal lib~rty. Ot 
course, i f some magistrat e or court 
should. undertake ·to grant the writ 
when he or it had no jurisdiction 
to do so , the II' oceeding might be 
pr.oh1b1ted or, perhaps , reversed 
on certiorari . **~ The rule is 
t hat the decision of the tribunal 
here the case or~ginated , i f it 

waa a t~ibunal enjoying jur1ad1e­
tion of the cause , is allowed to 
stand whether right or wrong. *** " 

The ruli ng in the Hiett case was quoted and 
approved by the court in St ate vs . Westhuee, 286 s . w. 
396 , l . c . 398. 
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In State vs . Skinker, 25 S. w. (2d) •72J 32• 
Mo . 955, l . c. 95g, the court said: 

"Relator aeek s by our writ ot cer­
tiorari t o quash the judgnent of 
the Circuit Court of \ ebster County, 
Missouri , in the habeas cor pus pro­
ceeding of one Joe Mc Bride, petitioner. 
The scope o.f our review under th1a 
writ is 11m1 ted t o jurisdictional 
matters and errors appearing on the 
.face of the record in the babeaa 
corpus pr oceeding which baa been 
certif ied to us in this proceeding. 
*** We t ake the r ecord as ~ find 
it, excluding t he znere evidence; 
which can i n the nature of thinga 
relat e t o the merits only. " 

COBCLUSIOI. 

By the Skinker ca se , we see that certi orari 
is a r emedy in lliasouri to bring up the record or an 
interi or court i n a habeas corpua caae where such inferior 
court has rendered a judgment which d:x:Jrm on the .face o.f 
the record that judgment was render.c! without jurisdic tion. 
TestimoJV heard b y the trial court is not before the ap­
pellate court pursuant to cer.t1or ar1 • Nor are matters 
ot exeep tiorus in refusing t o hear teatLn.o117• 

Construing the statute, s upra, the circuit court, 
b~1n.g a court ot record, baa original jurisdic tion to bear 
and determine labeaa corpus mattera . Ita original Juris­
diction is not int'e.rior tq the Supreme Court when on 
the face of the record it baa jurisdiction over the 
pe_rson and the subject matter, as in this case. If 
the t r ial court having jur1&diction determines the ot­
:f'eri8e to be a bailabl e offense , and U g ood bail be of­
fered , it is then the trio.l court• a duty to detendne 
1n what sum bail shall be g1 ven, and proceed to take 
the bail. · 
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Sinee the ru1ing in the Hiett case, supra, 
the decision of an inferi or court with jurisdiction 
over the person and the subject matter, gr anti ng a 
discharge of a prisoner, pursuant to habeas corpua , 
is not subject to review by an appellant court . Aa 
the discharge of a defendant is in favor of personal 
liberty, so a lso i s this court's order granting a 
bail, and the ru.l.ing of the Hiett case should prevail . 

Respectfully submitted, 

\1M . ORR SAWYERS 
Assistant Attorney General 

APPROVED : 

J. E. TAYLOR 
(Acting ) Attorney General 

\'VOS : FE 


