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Thla will acknowl ed -e rece~ pt of yo~s of t le 22nd 
wh~ch read s as f ollows& 

"Tho question on wh1oll we desi r e an op­
i nion arise s f r OL'l t h e f ollowin g condi­
tion : 

" '1'ho h . .&. a souri Pacific Railroad Co parry 
han a .r~e1Jln, depot on t.t .. e:Lr proport ) 
1n t he ~1t~ 0 1 ~t. Louis nL1CL is leased 
to an.;t •• (,r c oopun)' . 'l '11c Co_.pany t o w J.Ch 
saiu property i s loased u ses tho build­
ing a~ u s toro roo:u for t .ho g&t.t ering of 
freight in snull quo..J t1t1ca to oe sh ipped 
in c o.r load lots . 'l 'he M1 :.ssol.lr1 r'a oii'1o 
Railrou,~ Cor .. po.ny bein0 tl e pr incipal cus­
tar. or o f the opera t in3 Company. 'l'he que s ­
tion i s : 

" Shoul d the freir ht d epot i n questio 1 be 
subject to locul assessment or ntould it 
co assessed a s n part of tl-e distributable 
proporty of the J.iooo,lr 1 Pacific dai lroad 
Cor .. pany'? 'l'he Coupany who l e a ood t J i s pro­
pert y f r 0!'1 t r o •~nilroud Co:.1pany is u sep­
nrato cor porate ent:ty a~d not un0er tho 
contr o l ot' t . e Railroad CoL,pany • 
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"Aasiatant Attorney Ge neral, hewi tt, 
oat in conference with t he assessing 
author1t1oa of ~t . Louis , the offi ­
cers of t Le Retilroaa Compw1y and Lhe 
~ax CorJmission aevoral week s a s o a ja 
he tuis expected to furn lsl". an opinion 
ooncernin_; same. 

nLlr . Co" 7in , Attor .e. for t . c .lailroad 
Cowpony, writes t~ is Commission, toclay, 
t hat he has not received the opinion as 
yet . 'l'ho he uri 1 ; ~n St . Lo~is wi ll b e 
~~ld 1ucscay . J ~ly 26 . If an opini on 
con be furn i shed in t ime _or our use 
next ~uosduy , kindl y mail same to Clar­
enc e .tvuns , · Cr ai.rman of t. e ... tute '.fax 
Comml sa lo1 , c/o Jof f orson Hotel, s t . 
Louio, i.to . I f tho t i me i s too short or 
t ho 1n.forma t 1on ~1 ven not suffici ent t.l:.at 
you fool justif~ed in off or1n - an opin­
i on , tl ... o Co.mpany will have to r e l y on 
thoir own c ounael and t.!· e Assessor of St . 
Louis County l ikewise . " 

'l:he determinat ion of your que. tion involve s a co s ider­
ation of certain statutes rolatin,:; to the tnxat.i ou of rail­
r oaci property . Sec tion 10012, R . ~ . t~o . 1929 read s aa follows & 

"On or befo :::- ... t ho first day of Janu ­
ary in each and e very y ear, t i e pr esi­
dent or o t .r:. ...... • C.L ..ie f officer of every 
ruilroud co1.pa.sy u.nose ro . is now or 
wh ..... c l: s ull hereafter bec o .. te so far oot...­
ploted and in operation as to run loco­
mot1 v O en. ,ine .J , wi tll ~ro h t or pasoenger 
cars t hereon. shall furnish to t e s un,e 
auditor a st~touent, duly suuscr- bed und 
a~orn to by ou.u president or o t:.cr chief 
o .. f1cer , be fore some o1f..~.oer a ut orized 
to a dminister' oaths . sot t1n:o; out 1n do­
tail tho t otnl l engt .o of t ! oir road eo 
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lows : 

f ur a3 co~pletod, 1ncl~d1 .g br anch 
or lonsed r oads , the entire l ength 
1n tlls s tate , un t · 0 l ength or 
doubl e or side t r acks , witr depota, 
water tanks and turntables , t ! e leng t h 
of such r oad , uoublo or side t rack s in 
eacl. county , munici pal t ownship, 1n­
corpor ated city, tovm or villa t i roum 
or in whicl:.. 1 t i :. located i n t r.is state J 
t r.e totul numver of engine ~ and cars or 
every kind und descr iption, i ncluc,ing 
a l l pa'lace or s l eepi .• 8 car s , passongor 
and t r oignt car o, f.t. nd all otl.ur mov u ble 
property owned, usod or l e a sed by them 
on t l.o first a t..y of June 1n ouch year, 
and t J o a c tu l cash va l ue t;i.ereot. ( R. 
s . 1919 , ~ct1~ n l~Ou2. )" 

Section 10017 , H. s . r.:o .• 1929, pr ovides in part u f ol -

uThe said board sc..t..l l proceed to a s sess , 
a~juat any equallzo t o a1greg~te va1ua­
t;ion of t , e property of each one or the 
r a llr oac cor.p• .tle e in t " is s tate speci­
f i ed in sec tion 10012 •" 

Section 10025, H. !: . 1o . 1929 , r eads as fol lows a 

"All proper t y, r eal , personal or mixed, 
i.ncluu LJ ~ l anu. f:. , muchine c... 1d wor kshops , 
r oundhouses , warohousos & ld other buil d­
in::;s , gooc.s . chat t e l a ana off ice furni­
tur e of wt~tover kino , owned or con­
trol led b~ any railroad company or cor­
porat ion in thio st~to not horeinbefo~e 
specified• s bull be nsaesaod by the l r o­
per assessor s in t.he several count1ea, 
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citie s , incor pora ted t owns a nd villages 
wher e i n su ch proper t y is located, under 
the _;enerttl revenue laws of the sta te 
and t .r.e municipal lawa regul atin.; the 
aaoeasmento of othor local pr operty 1n 
such countie s, cities, incorpor ated towns 
and villages, respectiv ely• but t he taxes 
on tho propsrty ao aaseaaed shall ho le­
v1od and collect ed according to tho pro­
visions of this art~clo. (R. ~ . 1919, Soc­
tion 13027 . )" 

1o determine your quosci on. i t i s necessary T O deter­
mine whether cl10 t•rei ght depot i nquired aboll t i n your l e tter 
1s a part of the. p r opert y required to be returned to t he ~tate 
1a.x Commis s i on under Sect1-on 10012. or whether i t is local 
proporty men t ioned in Secti on 10025• If 1 t belong s t o the 
class described in Sect i on 10012, t hen the Sta te Tax Commis­
sion st ould make t r-e asses sment, but if it ia lo a l property 
des cr ibed in Section 10025• then the local authoritie s shoul d 
as sess the property. 'I·o make th1o detorm1nat on. i t is neces­
sary to rea~ the two soction a of t he statut e a to~ether. 

I n the case of Stn~e ex I'ol v . ~o.11roa<i , 117 Mo . 1, the 
Supr C!"le Lour t was cons idering the same qucot io 1 w1 th r egard to 
land purchased for fu ture yar d purposes of a rai lroad with the 
inten tion of buildi ng termina l fac i lities ther oon i n t he future , 
but i t wa s not i n f act used for such purpo ses at the time of ~e 
aaaessment. I n discussin ; the case the court so.1d , l.c . 7s 

"~he propert y specifi ed 1n section 6b66, 
wllich ls to be a ssosaed by the state 
boa r d , i s that roquired to ,.;e r e turned 
t o tho stat e au~1tor,. n ely , the en~1re 
l engt h ot t tle roblc, i n t hio s t a t e unu the 
lang t h of C.ou .. ,l e and side- tracks ,. with de­
pots , water- tanke a.nc. tur n-tabl es . '11hia 
description taken by i tself i s not c l ear, 
but ~1~ uncertainty is, t o a large extent . 
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removed when taken in connection with 
section 6876 . That sec t ion provid es 
t hat all othe r property of the railroad 
company, real,. persona l , i ncl udL1t5 l ands , 
machinery and works~opa, round- houses 
and other buildings shali be assessed by 
t he local assessors . Ther e can be no 
doubt but section 6866 includes t he r oad, 
road- bed, br i dges anC. t hut property ac• 
tually used f or tl.,e purposes of a righ t 
of \vay, but 1 t 1o equal ly clear. t hat it 
does not include land s used for shops, 
engine- houses, and warehouses . A~d we 
think it i s equally clear t hat section 
6866 does not i nclude land w~..ich may have 
been purChased f or fUture yard purposes, 
and w~ l ch i s in fac t not used for such 
pur pose s at the t~~ of the assessment . " 

In t hat case the land be1n .. cons idered was under lease 
to private parti es al so . The court .f"urther said, l . c . 9 & 

"1he propert y here i n question was not 
used fo r r ailroad purposes when assessed, 
but was 1n t he possession of de.fends.nt ' s 
tenants, under an ei~~t y ear l ease . and 
used by t hem for manufacturing purposes, 
with the r i ght reserved by ~-e tenants t o 
remove t heir bui~d1ngs at the expiration 
of t ho lease. 'lhero is no clairo ;nade in 
t h1s caeo t.ha t 1 t vtas by any specif ic 
description returned to the state auditor . 
and tJ1e only claiJ"", i s t :bat it s hould be 
deemed and taken to be property embraced 
wit~ that proper ty a s aesaable by the 
s tate bo~rd. Thut it did not fall within 
that clas s of propert} is 1n QU~ opinion 
too clear t o call f or further remark8 . a 
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Sections 6~66 and 6876 re£erred to i n the f or egoing 
opinion oorrospond respectively to Sections 10012 a nd l OO:.a5, 
R. tJ • 110 . 1929 . 

In Hod -.1110\7 l-Oun t;y v. Oh1co.s o , : . tJ. l~ . R. co. (1889 ) 
26 Neb. 660, ~2 I~ e \J e 879, under a statute pi~ov idin ~ for t he 
asses ent by t he state boo.ra o f equalizat i on of t i e roadbed, 
r i ght of way. ~no superstructures ~~reon, main and side tracks , 
depot bu1l din6& and depot Jr ounds ,. section and tool houses , rol­
ling s tock und per sonal propert y, necessary fo r t .le construe tion, 
repal r , or successful ope ration of tho railro~Ad, and. providing 
for t ho assessment of other railroae property by local authori t ies, 
the court stated : 

"TLa ro is no ma teriul co 1f lict in t h e 
testimony. The l a.1d in controversy 
was not a pu.rt of t Le roadbed or r ight 
o l' way of the rai lmty of t ile defendant 
1n error . The most t 1 &t con oe sai d i s 
that 1 t was pure sed by the railway com­
pany 1n ant icipation t hut SOPtetime in t he 
future i t mi ~ht be necessary for track s , 
etc . But thls i s not sufficient. Land to 
constitute r otA<ibed aua r l ,.ht of way oust 
1n £ac t bo used f or ~ ut pur pose. • • • A 
corporation wil l not be pei"'.u1i ttod, howe ver, 
to p ~.o.rcnase rea l ontate !or whi ch it baa 
no h m1edia te u se as a part o.t' 1 ts r i '7-t of 
~ay . and ret~n ~he snce for taxa~~on aa 
a purt t hereof , i f in faot i t is not used 
f or t Hat ~urpose . " 

I n view of t he r or o'pin ~ au't.horitiea. we t l ink t he rule 
is u .. at in order for property to be classed as a po.rt of the 
r oadoen or r~ ~t of way of a railroad , such property must ac tually 
be used f or \. at purpose . Uy s ir .J. l ar reason1n3, i n or der for a 
build1n1 t o be clasaed as a depo t , we t .nink that tho building 
woul d actua l l y have t o be u sed for ~at purpose by the railroad 
company . Fro~ the inforoat io~ in your letter. it is cl enr that 
the depo t 1nqu1 .·od a bout ia not uaed by the r a ilroad company a a 
a part of 1ts t ransportation f acili t ies , but i t is used by a pri• 
vate co:11pany f or the convonience of such latter oot:.pany in as• 
sembl :tnr; f reight for ipr.<ent . Tl.o u :se of the buildin~ clearly 
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is not a pert of t he operation of t ho railroao, but is more 
in tho nature o~ a store r oom operated by a private company. 
" e do not t hink tile bu1ld1nJ can be classed as a depot of the 
railroad since 1t 1s not used by t he railrouu as a part of its 
transportation system. 

COJ.~CLU3ION 

It 1e, therefore, the opinion of t his o..:.'fice t hat a 
freight depot owned by a ra1lroud com any hlld :situated on the 
rigl',t of wa y of such company but l eased t o another company 
which · uses t he b•lildin·) a s a s tore r oom, is subject to assess ­
ment by the loca l aseessin~ au t horities as loenl property and 
is not s ubject to aaaea ent by the Stute Tax Comoission . 

Your~ very truly 

llARRY ti. ~vcr 
Assi s t ant Attorney General 

J . W • J..Ul '1• .L:lG'J.Ol~ 
(Act~g) At tor .ey Gonerbl 
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