‘f;;Aiion: Freightmdepbt‘gf a Railroad mot used by the Rail=
road Corpany but leased to private cowpany should
be assessed locally for taxes.

iione Clarence .vans, Chalrian |
State Tex Comnlssion

Jefferson lotel 7
S5te Louls, Kissouri

Uesr Sirt /

This will acknowled e rece . pt of yours of the 22nd
which reads as followst

"The question on which we desire an op=-
inion arises from tuhe followinz condi-
tions

"ihe M.ssouri Pacific Rallroad Co. pany
has a freizht depot on their property

in the City oi Jt. Louls which 1s leased
to anvtier compunye The Company to wiich
sald properiy is leased uses the bullde
ing as a store room for the gatiering of
frelght in smull gquastlities to ve shipped
in car load lotse lhe Missourl Paciile
Rallroad Company being the principal cus=-
toner of the operating Companye The gques-
tion 1is:

"Should the freight depot in question be
subject to local assessment or should it
be assessed as a part of the dlstributable
property of the Missourl Pacific Rallroad
Company? 7T1he Company who leased tiis pro=
perty from tne llallroad Company is a sep~-
arate corporate ent. ty aad not under the
control of the Rallroad Companye
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"Assistant Attorney General, lewi.tt,
sat in conference with the assessing
authorities of 5te Louls, the offi-
cers of tie Railroad Company and the
lex Commlssion several weeks &go a.d
he was expected to Ifwrinlsh an opinion
goncerning sanee

"ir. Corwin, Attor.e; for t e Rallroad
Couppany, writes ti.is Commission, today,
that he has not received the opinion as
yoete The hearli: in Ste Louls will be
held Tuesday, July 86 If an opinion
can be furnished 1in time Ior our use
next Tuesday, kindly mail same to Clar-
ence ivans, Chalrman of tlhe _tate Tax
Commlssion, ¢/o0 Jefferson Hotel, Ste
Louis, lloe If the time is too short or
the information ziven not sufficient that
you feel Justified in offerin: an opin-
ion, the Company wlll have to rely on
thelr own counsel and the Assessor of St,
Louls County likewilsee"

The determlination of your questlion involves a consider=-
ation of certain statutes relating to the taxatricu of rail-
roac propertye. Section 10012, R.5. lioe 1929 reads as follows:

"On or befor:c the first day of Janu-

ary in each and every year, tie presi-
dent or otrcr chief officer of every
rullroad coupany wihose roa: 1s now or
which s:ull hereafter becoue so far cou=
pleted and in operation as to run loco=-
motlive en;ines, with fre. ht or passenger
cars thereon, shall furnish to t e stete
audltor a statement, duly suuscribed and
sworn to by salu president or otier chief
oificer, before some coiflcer aut origed
to administer oathas, settins out in de-
tall the total lengt: of t!eir road so
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far as completed, ineluding branch

or leased roads, the entire length

in this state, ant t:e length of

double or sidetracks, witl depots,
water tanks and turntables, thre length
of such road, double or sidetracks in
eacl: county, municipal township, in-
corporated city, town or villapge tirou:h
or in which it is located 1in tris statej
the total numbier of engines and cars of
every kind und description, lancluding
all palace or sleepi.: cars, passenger
and frelgnt cars, and all otier movable
property owned, used or lecased by them
on the rirst cuy of June in euch year,
and ti.e actual cash value ticreof. (Re
Se 1019, Sectium 130UL. )"

Section 10017, He Se Moe 1929, provides in part as fol-
lowss

“The sald board siull proceed to assess,
ad Just and equallize tie azgregute valua-
tion of t.e property of each one of the

railroac companies in trois state speci-

fied in section 10012.,"

Section 10025, H. S. MNoe 1929, reads as followss

"All property, real, personsl or mixed,
includ i lenas, muchine and workshops,
roundhouses, warehouses a:i other builde
ings, goods, chattels and office furni-
ture of whatever kind, owned or con=-
trolled by any rallroad company or cor-
poration in this state not hereinbefore
specified, shull be assessed by the pro=
per assessors in the several counties,
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cities, incorporated towns and vlillages
wherein such property is located, under
the enerul revenue laws of the state

and tie municipal laws regulating the
assessments of other local property in
such countie s, citles, incorporated towns
and villages, respectively, but the taxes
on the property so assessed shall be le=
vied and collected according to the pro=
visions of this articlee (R. Se 1919, Sec~-
tion 13027,.)"

To determine your question, 1t is necessary to deter-
mine whether the frelight depot inquired about in your letter
is a part of the property required tc be returned to the state
lax Commission under Sectlion 10012, or whether it is local
property mentioned in Sectlon 100854 If 1t belongs to the
class described in Section 10012, then the State Tax Commis=
sion should make the assessment, but if 1t is local property
described in Sectlon 10025, then the local authorities should
assess the propertye. 7o make this determination, it is neces-
sary to reacd the two sectlions of the statutes together,

In the case of State ex rel v. Rallroad, 117 lo. 1, the
Supreme Court was considering the same questlion with regard to
land purchased for future yard purposes of & railroad with the
intention of bulldlng terminal facllities thercon in the future,
but it was not in fact used for such purposes at the time of the
assessment. In discussin; the case the court sald, le.ce 73

"Ihe property specified in section 6166,
whichh ls to be assessed by the state
board, is that required to .e returned

to the state auditor, nacely, the entire
length of tue roac in this state anc the
lengzth of douule and slde-tracks, with de=
pots, water-tanks anc turn=tables. Thls
description taken by 1ltself is not clear,
but tihe uncertainty is, to a large extent,
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removed when taken in connection with
section 6876 That section provides
that all othier property of the railroad
company, real, personal, including lands,
mwachinery and works:ops, round=houses
and other buildings shall be assessed by
thie local assessors. There can be no
doubt but section 6566 includes the road,
road=bed, bridgses and that property ace
tually used for tiwe purposes of a right
of way, but it 1ls equally clear that it
does not include lands used for shops,
engine-~houses, and warehouses. And we
think it is equally clear thut section
8866 does not include land which may have
been purchased for future yard purposes,
and w: ich is in fact not used for such
purposes at the tine of the assessment,"

In that case the land belin: considered was under lease
to private parties als0oe The court further said, l.c. 92

"ihe property here in question was not
used for rullroac purposes when assessed,
but was in the possession of defendant's
tenants, under an eizht year lcase, and
used by them or manufacturing purposes,
with the right reserved by the tenants to
remove thelr buildings at the expiration
of the lease. There 1s no claim mede in
this case that it was by any specifiec
description returned to ithe state audltor,
and the only claim is that it should be
deemed and taken to Le property embraced
within that property assessable by the
state bouarde Thut 1t did not {all within
that class of propert; is in our opinion
too clear to call for further remnarks."
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Sectlions 6566 and 6876 referred to in the foregoing
opinion ccrrespond respectively to Sections 10012 and 10025,
Re e Hoe 1920,

In Red willow County ve Chicaso, te & Qe Re Coe (1889)
2C lecbe 660, 42 [.Ve 879, under a statute providing for the
assessuent by the state board of equalization of tre roadbed,
rizht of way, and supsrstructures thereon, maln and side tracks,
depot bulldings and depot srounds, section and tool houses, rol-
ling stock and personel property, necessary for tie construction,
repalr, or successful operation of the railroad, and providing
for the assesament of other rallroac property by local authorities,
the court stated:

"Trere is no materisl coifliet in the
testimonyes The land in controversy

was not a part of tie roadbed or right

of way of the rallway of the defendant

in error. The most t' at can be sald is
that 1t was purchased by the rallway come
pany in anticipation that sometime in the
future it mi-ht be necessary for tracks,
etce Dut this is not sufficlent. Land to
constitute roadbed aund rl:ht of way nmust
in fact be used for t.at Purposes « o ¢ A
corporation will not be permlitted, however,
to purchase real estate for which it has
no Limedlate use as a part of its right of
way, and return ihe same for taxation as
& purt thereof, if in fact it is not used
for tihat purposes”

In view of the forezoln: authorities, we tiink the rule
is that in order for property to be classed as a purt of the
roadved or ri:cht of way of & rallroad, such property must actually
be used for t &t purposee by slrllar reasoning, in order for a
building to be classed as a depot, we think that the bullding
would actually have tc be used for tat purpose by the railroad
companye From the informatlioca in your letter, it is clear that
the depot inquired about 1s not used by the railroad company as
a part of its transportation facilities, but it 1s used by a pri-
vate coupany for ithe convenlence of such latter corpany in as-
sembling freight for shipments The use of the bullding clearly
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is not a part of the operation of the railroad, but is more

in the nature of a atore room operated by a private companye
We do not think the bullding: can be classed as a depot of the
rallroad since it 1s not used by the rallroud as a part of its
trausportation systeme

COUCLUSION

It 1s, therefore, the opinlon of this oifice that a
freight depot owned by & rallroud company &nd situated on the
right of way of such company but leased tc another company
which uses the bulldin: as a store room, is subject to assess-
ment by the local assessins authorities as local property and
is not subject to assessment by the State Tax Commissione

Yours very truly

HARRY He KAY
Asslistant Attorney UGeneral

A FROVEDS

Te We LUIFLNGION
(Acting) Attoraey Generul
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