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PENITENTIARY: Measure ot punishment upon conviction as habitual 
criminal. 

uctober 3 , 1938 

FILED 1 

Mr . Robert c. Edson 
n1rector of ~obation and Parole 
Jefferson City, Missouri 

c2(o 
Dear Sir: 

\te a cknowledge your request for an opinion 
dated ~eptember 29 which rea ds a s follows : 

"Dan .ildamson, 1t49625, was sentenced 
t o the penitentiary for a term of 
six years from lla.rch 30, 1 937, tor 
Carrying Concealed \ eapons , and was 
sentenced under the Habitual Criminal 
Aot, Section U4461, Revised ~tatutes 
of Missouri, 1929. 

This man served three prior sentences 
in the penitentiary; three years for 
-.>teaLing Chickens in tbe Night timl; 
tY.O years for S t ealing a Car: and two 
years for Stealing Chickens in the 
Night time. 

The prisoner compl a tns that the 
s entence of six yea rs under his charge 
is excessive by *ur years and that 
the trial court o 1 had juriSdiction 
to sentence him or a maximum ot two 
years . 

\.ha t is the legai maximum sentence 
which the court 4ould impose on one 
convicted of CarJrring Concealed \.eapons 
under the Habitual Cr~ci~~1 act?" 

u ection 4461 , R . s . Missouri, 1929, provides as 
follows : 
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" It' any person convicted of a ny of­
fense punishable by imprisonment in 
t he penitentiary, or or any a ttempt 
to OOmLli t an offense vrhich, it per­
petrated, 'wouJ.d be punishable by i m­
prisonnsnt in t he penitentiary, s hall 
be discharsed, either upon pardon or 
upon compliance with the sentence, 
and shall s ubse quently be convicted 
ot any offense committed after s uoh 
pardon or dis charge , he shall be 
punished as follows : ~irst, 1f s uch 
subsequent offense be such that, 
upon a first conviction, the offender 
v.-ould be punishable by i mprisonment 
in the penitentiary for lite, or for 
a term vmioh under t he provisions ot 
t his law might extend to i mprisonment 
for lit'e, then s uch per son shall be 
punis hed by imprisonment i n the peni ­
tentiary for life; second, it such 
subsequent offense be s uch tha t, upon 
a first convi ction, the offender would 
be punished by i mprisonment for a lim­
ited term of year s , then s uch per s on 
shall be punished by i mprisonment in · 
the penitentiary f or the l onges t t erm 
pres cribed upon a conviction t or such 
firs t offense; third , 1f auoh subse­
quent conviction be for a n attempt to 
commit an offense which, if per petrated , 
would be punishable by i mpr isonment in 
the penitentiary, the person convicted 
ot such subsequent offense shall be 
punished by impr isonment in the peni­
tentia ry for a t erm not exceeding fiTe 
years •" 

Our Supreme Court has held that the above statute 
does not create a separa te offense , but merely s ubjects the 
second offender to heavier punishment, e.nd in ..:i t a te v. 
Hef:flin, 89 ..... . : .. (2nd) 938 , 103 .o\. .L .R. 1301, the court s a id: 

"It has been held several t imes , t he 
habi tual criminal s tatutes t he mselves do 
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not crea te any separate offense , but 
merely subjects secoDd offenders to 
heavier punishment for the crimes they 
commit." 

This additional punishment to whioh a second of­
fender is subjected is based upon the offender's guilt for 
t he subsequent offense char ged after pardon or diScharge 
tor a prior crime , a nd said additional punishment i s 
measured by the maximum punishiOOnt pl"escribed for the sub­
sequent crime , and in State v. Krebs , 80 ~ .w . (2nd) 196, 
l.c. 1 98 , 336 ~ . 576, t he oourt said: 

"It v1ill be noted tha t the section con­
tainS three numbered divisions . The 
first provides that 1r the subsequent 
offense, for , .hich the defendant is on 
trial., be such that upon a first con­
viction he would be punishable by im­
prisonment in the penitentiary for lite, 
or for a term which might extend to im­
pr isonment for life, then t he punishment 
to be asses sed under the section shall 
be life imprisonme nt . Under the second 
division, if the punishment for the 
crime upon a f irst conviction would be 
imprisonment in the penitentiary for a 
limited ter m of years, tben impris onment 
under the sec tion ~hall be for the max­
i mum term thus pres cribed . " 

Bection 4029 , R . S . Missouri, 1929, makes it a crime 
to carry concealed weapons and pr ovides that one found 
guilty "be punished by i mprisonment in the penitentiary 
not exceeding t wo years" . 

CONCLUSION 

The maximum punishment for one guilty of carrying 
concea led weapons is t wo years i n the penitentiary. ·.~here 
one is char ged as a habitual criminal with the crime of 
carrying concealed weapons, the trial court, on co nviction, 
only had juriSdiction to sent ence the prisoner tor the 
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maximum puniShment of t wo years i .n t he penitentia ry, a nd 
a ny sentence of six years on such a conviction i s excessive 
by tour years . 

hespectfully submitted , 

~~M . ORR ~Av•YERS 
.lU3Si s tant Attorney General 

_.P.r'ROV LD By: 

J .E . TArtiOR 
(Acting) ~ ttorne y General 

v.o~ : V.J.L 


