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CONTRACTS : ) Contract may be amended to permit a retention 
STA'l'E OPFICE BUILDING:) o:f 10% on payments to the contractor on 

monthly e stimates . 

March 25 • 1938 

Honorabl e Edgar r.t . Eagan 
Executi ve Secr etary 
Per.manent Seat of Government 
Jefferson City. Missouri 

Dear Mr. Eagan: 

F \LED 

~0 

This Department wishes to acknowledge your request f or 
an opinion under date of March 22, 1938• Tmere1n you sta te as 
fo llows: 

"OUr contract documents for tbe con­
struction o f the State Office Building 
provides for a f ifteen per cent (15%) 
reta inage o~ the monthly eatLmatea . 
This figure was inserted in the original 
for.ms in compliance with our general 
st atutes . 

A question has arisen on this point. 
Mr. A. L . Lehr , of the Lehr Construction 
Company , has called my attention to 
Section 3 , at page 414, Laws of Mi ssouri , 
1937, under which we operate, in which 
it provides that •such per centaae not 
leas ..... than ten' may be retained . 

It seems t ha t the fift een per cent (15~ ) 
retainage works an unusual hardship upon 
the contractor and, therefore , Jlr . Lehr 
has requested the reduction 1n conformity 
with t he work under the State Building 
Commission. Please give me your opinion 
as to whether or not the retainage can be 
reduced to ten per cent {10~ ) under the 
law." 
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Hon. Edgar M. Eagan - 2- March 25, 1938 

Articl e 7 of the Agreement for the construction of the 
sta t e offi ce building at Jefferson City, fli s souri, entered into 
by the f t a te of Yissouri acting by and through the Board of 
Permanent Seat of Governnent and the Lehr Construction Company 
of s t.Joseph, Missouri, makes the fol l owing provision f or 
progress payments: 

"The St ate of JUssouri shall make pay­
ments on account of t he contract a a 
provided herein , a s fol lows : On or 
about the tenth day of each month, 85~ 
of the value , based on the contract 
price , of l abor and material incorporated 
into the work and of material s suitably 
stored i n reasonable quantities at the 
site thereof, up to the last day of that 
month, a s estimated by the Architects, 
l ess the aggregate of pr evious payments; 
and upon completion of the entire work, 
the sum sufficient to i ncrease the t otal 
payments up to 85~ of the contract price . " 

Sect i on 1374& R. s. Missouri 1929, is a general sta tute 
relating to publ ic buildings and improvements and provides the 
manner of. payment of contractors where roore than Five t .nousand 
dollars has been appropriated by the General Assembly for the 
erection of a new building, , as fol lowst 

"All appropriationa made by the general 
assembly amounting to f i ve thou sand 
dollars or more , for the erection of new 
buildings on state account , or for the 
r epairing of buildings already erected 
on state a ccount , shall be drawn frOD. 
the state treasury only 1n the manner 
herein provided. Aft er being fUrnished 
with satisfactory evidence that a bona 
f ide contract bas been entered into for 
t he erection or repairlng said bu ilding 
or buildings, and not less than thirty 
days aft er the contractor has commenced 
work, the state auditor may draw hia 

• 



Hon. Edgar M. Eagan - 3- March 25 , 1938 

warrant on the state treaau~ , in favor 
of the contractor entitl ed thereto, f or 
85 per cent . of the value of all labor 
and materials incorporated in the wor~, or 
tor material s wh iCh have been delivered on 
the site of the building and accepted by 
the architect or engineer in charge, such 
value being calculated in proporti on to the 
contract amount ; and thereafter not 
oftener than once each month the state 
auditor may draw his warrant on the state 
treasury in favor of t he contractor f or 
85 per cent . · of the value of a l l labor 
and material s furnished and computed in the 
aame manner , leas all previous payments 
made; and upon bei ng fUrnished satisfactory 
evidence t hat the contract has been 
satisfactorily compl e ted and the work 
accepted, the state auditor ahall draw his 
warrant on the state treasury in f avor of 
the contractor , f or the balance due on 
contract; Provided, that all estimates of 
labor and material s furnished shall be 
prepared and certified correct by the 
archi tect or supervis ing engineer in 
charge , and approved by proper offici a l s 
of t he ins t itution, commission, or board 
responsible for such construction: Provided 
furt her, thv. t in no event shall an amount 
exceeding 85 per cent . of t he entire contract 
price be paid to the contractor until the 

· f i nal payment is made aft e r the contract 
is satisfactoril y completed and work 
a ccepted ; and, provi ded rurther, that in 
no case s hal l the amount contracted therefor 
exceed the amount appr opriated by the 
general assembly for such purpose . " 

The 59th General Assembl y authorized the construction, 
furnishing , equipping and maintenance of a state of f i ce building 
at Jefferson City , Missouri , and appropriated the sum of $850, 000. 00 
for such purposes (Laws of Missouri 1937, Sec . 48- c , page 46) . 

- _ ... 



Hon. Edgar M· Eagan -4- Karch 25, 1938 

Section 3 of the Laws of Missouri 1937, page 414, is a 
s peci al statute and provides the manner of payment to the 
contractor who hol ds a contract for t he erection of the state 
offi ce building, in part ae fol lows : 

"Such percentage not less than ten, 
as in its judgment t he board shall deem 
proper, shal l be reserved from payments 
on the monthly est imates or work con­
tracted for, until suCh contract or the 
portion thereof to which suCh payments 
are applicabl e shal l have been co~ 
pleted, inspected and a ccepted by the 
Board." 

In t he case of State vs. Brown, 68 s. • (2) 55, 1 . c. 
59 , 334 Ho. 781, the Court in holdinb tha t a special stt t ute, if 
l ater t han the general one r el a t ing t o t he same sub ject matter, 
will be regarded as an exception t o or qualification of a prior 
gener al one , aaidl 

~re the s pecia l statute is later, 
it will be res ar ded as an exception to , 
or qualif ication of, the prior general 
one ; * * *" 

The l atter statute au thorizing the Board of Permanent 
~eat of Government in its judgment to retain not less than 10% 
f r om payments to the contractor on the monthly estimates is a 
qualif ication of the general statute whiCh requires a reservation 
of at l east 15%. 

From the foregoi ng we are of the opinion that the Board 
may in its judgment amend Art i cle 7 supra of the contract it has 
w1 th t he Lehr Construction Company for construction of t he State 
Offi ce Building, to permit a reten t ion of 10~ on the payments to 
the cont r a ctor on the monthly estimates instead of t he present 
15~ retention. 

Respectrully submitted. 

APPROVED: 
MAX WASSERMAN 
Assistant Attorney General 

J. E. TAYLOR 
{Acting ) Attorney General 


