
COUNTY OFPILERS - Prosecuting Attorney may tender r es i gnation - -
t o the Governor . 

, 
March 7, 1938 

F 1 L E 0 

Honorable Edward L. Drum 
Prosecuting Attorney 
Cape Girardeau County 
Cape Girardeau~ Missouri 

), ~-: 

r ~J 

Dear S1r z 

We acknowledge your request for an opinion 
in your letters o~ February 27, 1938 and March 3, 
1938, which said letters read as followsa 

"Please provide me with a form and 
instructions, for an elective ot­
ticer of this county, who desires 
to tile his resignation of such 
office. 

"To whom should such resignation be 
forwarded and is there any formal 
proceeding for such resignation 
to become effective." 

"Referring to the enclosed letter, 
please be advised, the office re­
ferred to is Bdward L. Drum, Prose­
cuting Attorney within Cape Girar­
deau County, Missouri, elected at 
General Election 1936, tor a period 
of two years. 

"I am contemplating running for Mayor 
ot the City of Cape Girardeau. I 
intend to make t he r ace and it elected, 
offer my resignation as Prosecuting 
Attorney, befor e qualifying as Mayor, 
which time f or such qualification would 
be one week after general city elec• 
tion. 
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"Would this resignation take effect 
immediately upon riling it? 

Article XIV, Section 5, Missouri Constitution, 
sanctions the right of a Prosecuting Attorney t o resign 
from office during his official ter.m, and providesz 

"In the absence of any contrary pro­
vision, all officers now or here­
after elected or appointed, subject 
to the right of resignation, shall 
hold office during t heir of f icial 
terms, and until their successors 
shall be duly elected or appointed 
and qua.lified." 

Article v, Section ll, Missouri Conatitution, 
relating to filling vacancies in office, providesz 

"Vlhen any off ice shall become vacant, 
the Governor, unless otherwise pro­
vided by law, shall appoint a person 
t~f111 such vacancy, who shall con­
tinue in office until a successor 
shall have been duly elected or ap­
pointed and qualified a ccording to 
law." 

We find no statutes in l.fiaaouri touching upon 
rilling vacancies in the otrice ot Prosecuting Attorney, 
Article V, Section 23, Missouri Constitution, provides 
as followsz 

""The Go~ernor shall commiasion &11 
of f icers not other7ise pr ovided ~or 
by law. All commissions shall run 
in the name and by the authority or 
the St ate of Missouri, be signed by 
the Governor, sealed with the Great 
Seal of the St ate of Missouri, and 
a t tested by the Secretary of State.• 
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In the ca se ot State ex rel. vs. Augustine ­
ll~ Mo . 21, l .c. 24. the Supreme Court said: 

"It is well established law, tha t , 
in the absence of express statutory 
enactment, the authority to accept 
the rea1gnation of a public officer 
r eats with the power to appoint a 
aucce s sor . to fill the vacancy. The 
right to accept a resignation 1a 
s aid t o be incidental to the power 
of appointment. *** 

"By section ll, article 5, Constitu­
tion of Missouri, it is provided 
that: ' whenever any or£ice &hall 
become vacant, the povernor , un­
less otherw~ se provided by law, 
shall appoint a person to fill 
such vacancy,' etc. It seems that 
no provision exists in our atatutea 
for filling the vacancy of county 
treasurer. Hence it follows that 
the power of a ppointment remains, 
as directed by the const~tution, 
with the Q•o verne r . And the 
autbority t o fill the vacancy being 
with t he Governor, here likewise 
r est s the power to accept the 
reaignat1on. In order then to 
create a vacancy in the office 
held by Augusti ne his resignation 
must have been lodged with the 
Governor , and by the Governor ac­
cepted. There being no particular 
mode point ed out by statute or by 
the Constitution, this resignation 
may b e in writing or by parol. No 
particular form is required. It is 
only necessary that the incumbent 
evince a purpose to relinquish the 
office -- that this purpo se be com­
municated t o the proper authority, 
and that this resignation be ac­
cepted either in terms, or some­
thing tantamount there to , such as 
appointing a successor , etc . *·~ 
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"When this resignation shal.l have 
been communicated to the proper 
authority and the same shall be 
accepted -- whether formally or 
by the appointment of a successor 
it is beyond recal~, it cannot then 
be wi tbdrawn. " 

CONCLUSION 

In view of the above citations, we are of the 
@~nion that since n,o specific mode of resigning from 
t he office of Proaeouting Attorney is pointed out in 
the Missouri Constitution or statutes, it is merely 

· necessary that you -evince t o the Governor, by writing, 
or by parol , your purpose to relinquish your office. 
No particular fo~ of r esignation being prescribed by 
lew, we cannot .f'~i:rl.sh you any form, aJJ requested. 
Your resignat ion becqmee effective whenever the Governor 
evidence• hia i ntention ot accepting same by word or 
overt act, and the appoi ntment of a successor to the 
of:fice ia all the overt act necessary to a valid legal 
acceptance o:f your resignation. 

One holding the o.f':fice of Prosecuting Attorney 
in Missouri, under our Constitution, as you do , holda 
over until hie successor be appointed, should you ten­
der your resignation. 

Respectfully submitted• 

\\'M . ORR SAWYERS 
Assistant Attorn~y General 

APPROVED z 

J. E. TAYLOR 
(Acting) Attorney General 

WOSzFE 


