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BOARD OF ~TURE: State Veterinarian may !hake rules 
, and regulations for the p~evention of 

spreading of contagious and infectious 
diseases among cattle, horses and hogs. 

September 21, 1938 

Dr . H. E. Curry 
State Veterinarian 
Jefferson City, Mi ssouri 

Dear Sir1 

This will acknowledge recei pt of your r equest 
for an op1Dion under date of September 17 , 1 938 , which 
is as follows: 

"I am taking the liberty of re:!"erriDg 
to you correspondence trom Prosecuting 
Attorney Fred c. Bollow of Shelbina , 
1 1ssour1, concerning t he pr actice or 
transporliing dead ani.mals over our 
highways to rendering plants , within 
and outside of tbe State of Mi ssouri . 
We have also had a t e lephone conversa
tion wit h ~r. George M. Davis, Prosecut
i ng Attorney of .Macon Count y , eoncerni Dg 
this practice . 

"I s there any authority in the l aw which 
gives the State Veterinarian power to 
interfere with or s top such movements 
or to prevent the movement of dead 
animals trom far.ms to rendering plant s? 
Does any other of ficer have such authority? 

"Our att ention has been directed t o t he 
follo\ving sections : Section 4339 of 
Article 8, ~iscellaneous Of fenses , and 
Section 4439 of the s ame article, Volume 1, 
Revised St at ut es ot Mi ssouri , 19 29 , a lso 
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Sections 12,?84, 12,786, and 12 ,787 
of Article ~. and Section 12,819 ot 
Article 8 , Volume 2 , Revi sed Statutea 
ot :Mi ssouri, 1929. 

"The f armers of this Stat e have recently 
los t a good many horses and mules as a 
result of the recent widespread outbreak 
of Infectious Equine Encephalomyelitia, 
commonly known as Brain Fever or Sleep
i ng Sickness , and, naturally , t his hae 
resulted in an increased number ot dead 
animals being haUled over t he publio 
highways t o rendering plants. H&n7 
citizens have complained to the Prosecut
ing Attorney of various Counties, demand
ing that something be done t o stop this 
t rafficking ot dead animals . 

'~ost of our laws prescribe that the 
farmer shall dispose of dead animals bJ 
burning or burying them, which was quite 
generall y practiced years ago; but, I am 
sor r y to say that today very few ot our 
farmers dispose of dead animals on their 
farm in this manner, since many a end them 
to rendering plants. 

"Section 12 , 526 , ~rtiole 10 , ref'err1Dg to 
horses quarant ined on account of gl anders 
or dourine stat es that ' the carcass or 
carcasses may be delivered to a deasicat
ing or rendering plant for final disposi
tion without exposing other horses or 
mules to the disease .' In your opinion, 
have I , a s Live Stock Sanitary Offici al 
ot the St ate of Mi ssouri , aut hority under 
Section 12,526 t o control t he haul.ing and 
transporting o•er t he public highways of 
carcasse s or animals that have died of 
other inteotious or contagious diseases?" 
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Section 9021, R. s . Mo. 1 929 , r eads as tollows: 

"The said boar d of health shall take 
cognizance of any fatal diseases 
which may be prevalent •amongst the 
domestic animals of this state , and 
ascertain the nat ure and causes ot 
such di sease , and shal l , trom time to 
time , publish the result of their in
vesti €at i ons , with suggestions f or the 
proper treatment of such animals aa 
may be affected, and t he r emedy or 
remedies theref or." 

Under Sect ion 1, Sessi on L~ws of 1933, page 166, 
the old State Boar d of Agricult ure was aboliahed in the 
newly created Secti on 1.2348 , wherein "the Governor , b7 
and with the advice and consent of the venate, shall ap
point a Con:missioner or . gricul ture , who shall hold hi a 
office for a t erm of four years , and who shall be in 
char ge of t he St ate Department of Agr icul ture , which ia 
hereby created . " 

I n Section 12353 or the s ame Sessi on Laws, page 
168, the Legislat ure sai d : 

" • * * The Commis s i oner i s hereby 
clothed. with t he power of reasonable 
quarantine i n rel ation t o the r egul atory 
laws of the St at e J epartment of Agri
culture , and it is further provided 
t hat t he power of quarantine i n r ela
tion t o l i vestock diseases shall include 
poul try. * * *" 

Section 12519, R. s . Mo. 1929, st ates : 

"The state board of agriculture of the 
stat e or Mi ssouri shall appoi nt a 
vet erinar y surgeon , to a i d and assist 
in developi ng and pr ot ecting t he live 
stock interest s of the state of Mis
souri. * * * *" 
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The St ate Board ot Health and t he State Veter inarian 
are empowered by stat ut e to wor k i n unison as t o t he· sate
guard ot the healt h of the peopl e of the State of Mi s souri. 
Section 12522 , R. s . : o . 1929, reads in part us fo llows: 

11The stat e board of health may de
mand of the s ecret ary of the state 
board of .agri cultur e , through their 
pres ident and secret ary , · t he services 
of t he state veteri nary surgeon to 
aid them in the inspecti on ot suoh 
i nfecti ous or contagious diseases as 
are t ransmis s i ble to t he human famil y , 
&nd i n examinat i on of meats , milk and 
foods , when , i n the judgment of said 
state boa r d of health , the assistance 
of this officer is necessary . " 

In regard to the situat ion set out in the l etter 
addressed to you by ~r. Paul H. Bebermeyer , County Ext ension 
Agent , Edina, !.issour i , in which he refers t o a depot es
tablished t or the deposit of dead animals , t he prosecuting 
at t orney coul d bri ng an injunction suit i n t he name of the 
Stat e a sking for the abatement of the nui sance . 

I n t he case of ;:)tat e ex rel . Lamm , Pr os . 4~tty. T. 
City ot Sedali a , 241 s . \'i. 856 , an injuncti on suit was 
brought by t he prosecuting attorney in t he name ot· the 
State asking for the abatement of a nuisance which is very 
similar t o the nuisance described i n the letter by Mr . Paul 
H. Beber.meyer. The court held that the nuisance coul d be 
abated, and on the compl aints set out i n your r equest, in 
which the truckers are hauling a.ee.d animals over t he hi gh
way, an injunction could be brought at t he rel a tion ot the 
State asking tor the abat ement of such nuisance , whi ch would 
be .sutfioient to stop t he practice described i n your request . 
In the aboTe case , St a t e v . Ci ty of Seda l i a , the Ci t y ot 
Sedalia had enter ed i nt o a contract with a privat e indivi dual 
tor the haul i ng of dead animals t o the out skirts of t he ci'Y 
where they were allowed to r emai n before burial . In the 
petition for injunction filed in sai d suit , among other 
things , t he fol l owi ng was set out : 

"But t he pl a i ntiff al.leges t hat the de
f endants i n and about the matters afore-
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sai d have been gui lty of such grosa 
negligence and want or care as that 
said animals when hauled t o t he place 
of deposit a s af oresaid have been per
mitted to lie on the ground some times 
two or three days at a time . That many 
of the animals \VOUld be skinned, and 
after t he ski ns were removed from the 
bodies t hey would be allowed to remain 
on the ground unburied for long perioda 
or time." 

Also t he court sai d in its opinion, 1 . c . &57 : 

"We are unable to agree With the learned 
trial court in the disposition made o~ 
the demurrer . The petition manifeatly 
states facts which show that both the 
manner and place in and at which the 
dead animals are disposed or creat e a 
publ ic nuisance . Whitfield v. Town or 
Carroll ton, 50 r o . App . 98, 1 03- 104. 

"The prosecuti ng attorney can properly 
represent t he public i n the bringing 
of a suit to restra i n a public nuisance 
within his Jurisdiction, tor he has powera 
analogous to those exercised by the Attorney 
General of Zngland. St ate ex rel . v . Lamb , 
237 Mo. 437 , 451 , 141 s. w. 6 65 . A private 
person cannot maintain 1njunetion to reatrain 
a public nuisance unless he shows a special 
injury to himself , differing in kind and 
not merely in degree trom the general injury 
t o t he public. I High on Injunctions (4th 
Ed . ) sec. 762 ; Bothe v . Chicago , et c ., R. 
Co ., 181 l.1o . App. 720 , 723t 154 s . rl. 709 ; 
Coombs v. Fuller (J¥:o . J~pp . J 228 s . \1. 870. 
From the allegations of the pet i tion t here 
is no damage suffered by an indivi dual aside 
from and independent or t he injury to the 
public. Hence it could not be maintained by 
a·private individual. CUmmings Realty, etc., 
Co. v . Deere, 208 !.to •. 66, 106 s . w. 496. And 
a court or equity has juriedicti on t o rest rain 
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a public nuisance by inJunction at the 
suit or the state or some proper offiqer 
repr~senting the state. Stat e ex rel~ 
v . Lamb , supra ; Stat e ex rel. v . Spring
f ield Gas , etc . Co . (l...o . App.) 204 s . w. 
g42 . " 

The court in holding that t he prosecuting attorney 
may bring such a proceeding , s&i d : 

"The stat e can maintain an action 
against a municipal corporation and the 
creators of a public nuisance t hrough 
t he prosecuting a ttorney, its public law 
of f icer . State ex r el . v. Vandalia , 
119 Mo. App . 406 , 418, 94 s. W. 1009. 
Under the circumstances of this case 
there 1s no more reason why a city cannot 
be enjoined for creating a public nuisance 
than any pther corporation or person. 
SWanson v . Bradshaw (l~o . App . ) 187 S . \i. 
266. hnd when under t he circumstances herein 
set out i t creates a public nuisance it ean 
be dealt with the same as any individual , 
for ' there is no law declar ing municipal 
corporations infallible or that their de
mands are incontestable.' City of Hannibal 
v . Richar ds , 82 t.o . 350 , 33? . See , also , 
Hi gh on Injunctions (4th Ed . ) sec . 81Q , 
and Attorney General ex rel . v . City ot 
Grand Rapi ds , 1 ?5 :tJ ich. 505 5S4 5<i3 ~ 
141 N. 'il. 890 , 50 L . R. A . (.tl. S . ~ 4'13, 
Ann. Cas . 1915A, 968. " 

In the case of State v . Pearcy, 41 s . '1. ~ 2d ) 403 , 
1 . c. 409 , the court even all owed the proceedings to be 
brought by a private i ndividual on a nuisance that was in 
the nature of a public nuisance , and in so hol ding said: 

"Counsel for relators a l so insist that 
t he di sposal of garbage by the city ie a 
governmental function, which may not be en
joined by the courts at the suit of private 
persons, citing 43 c. J . 958, 95g; Behrmann 
T. St. Louis, 273 ~o. 178, 201 s. w. 547; 
State ex rel . v. Sedalia \Mo. App.) 241 s.w. 
656, 657; and Gibson v. Baton Rouge , 161 
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La . 637, 109 So. 339• 4'1 A. L. R. 1151, 1152. 
With the exception o~ the Louisiana ca~e, 
vmich appar ently departs rram t he general 
r ul e , the se authorities do not support the 
proposition her e advanced. In 43 c. 1., 
see. 1735, pp . 958 and 959, the prevailing 
doctrine i s th~s stat ed: ' A municipality 
~~ch, in t he performance of the ~~rk ot 
collecting and removing garbage and other 
refuse , creates a nuisance i s liabl~ to per
sons suffer ing special injury ther e trom , 
rega r dless of any act of negligence on 1~s 
part; and in a ·proper case an injunct1o~ 
will i ssue .' 

"To the same effect is t he Sedal i a Case , 
supr a ; a lso Edmondson v . City of Moberly, 
98 1io . 523 , 11 s.w. 990; and Smith v. Sedalia, 
152 li.o . 283 , 302 , 53 S. W. ~07., 48 L. R. A. 711. 
In defining ' special injuries,' it i s said in 
Wood on Nuisanees (3d Ed . ) sec . 605 : ' A per-
son residing . or heving a place of business , 
within t he i mmediate sphere of such a nui sance 
sustains injuries, wh ich t he rest of the pub
lic , who merely suf fer an annoyance wh&~ casuallT 
coming in contact with it, do riot susta~n. P$r
sons o~ming property vdthin the sphere ~f th• 
nuisance sustain that damage vmieh 1~ incident 
to the deterioration of property in such 
l ocalities and from such causes , and th~se re
sidi ng or doing business t here ar e subj~cted 
t o a degr ee of annoyance and personal discom• 
fort which i s f ar in excess of tha t sustained 
by other members of the public. To them, and 
each of them, no matter how numer ous• t~e nui
sance i s private as well as public . It in:f'licta 
upon them, in all respects , a l l t he injury req
uisite t o enable them to maint~in an action; an4 
t he f act that more persons are similarly situated 
in r eference t o t he same nuisance i n no· measure 
operates to deprive them of t heir remedy,• Also• 
same authority . sees. 16 and 608; J oyce on Nui
sances , sec. l3a; Edmondson v. MoberlY", supra; 
Givens v . Van Studd1tord , 86 Mo. 149 , 1$8, 56 
Am. Rep. 421; and Net.man Y. Marceline. 222 :Mo. 
A.PP• 980, 6 S. W. (2d ) 659, 660• " 
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The titth paragraph in your request reads as tolloww; 

~ost ot our l aW8 pr escr i be that the t~er 
shall di spose of dead animeJ.s by burning 
or hlry-ing t hem, which was quite generall7 
practiced year s ~o ; but, I am sor ry to say 
t hat t oday very few of o\tr f armers di spose 
of dead animals . on t hei r far m in this manner .• 
s ince many s end them t o r endering plants. 

~fter consi derable r e search , we f i nd no sect ion where 
a farmer can dispose of t he ca rcasses of swine or cattle 
that have di ed of i nfectious , spr eadi ng or dangerous disease 
by delivering them or allewing tnem to be delivered to a 
renderi ng pl ant . The only section by which t he carcasses ot 
diseased hor ses or mules can be delivered t o or moved by a 
rendering plant i s Secti on 12526 , R. b. Mo. 1929• bUt tha~ aeo
tion only appli es in cases ·,.,here t he horses or mules haTe 
been quarant i ned by t he stat e ve terinar i an or hi s deputy, and 
an appraisement has been made , and t he sheriff has s l aughtered 
t he hor~e or mul e under t he provisi ons of sai d section, and 
in that case the sher iff m~y deliver t he o~rcass ot t he horse 
or mule wbich ha s been con demned to a desiccati ng or render
ing plant for f inal di spos iti on wit hout exposi ng opher horaea 
or mules to the di sease . - --

Section 12526 , R. :::>. l~o . 1929, under which the e.boTe 
procedure is carried out , reads as f ollows : 

"It shal l be la· ... r:rul for t he otmer of 
any horses or mules , in quaranti ne by 
t he stat e vet eri nari an or his deput y on 
account of being affected with glander~ 
or dour i ne , to appl y t o t he county court 
of t he county i n 'Nhi ch such horses or 
mule s are quar a .1t i ned for t he appr ai se
ment and s l aughter of said diseased hor ses 
or mules. A count y judge , or dul y ap 
point ed r epr esent ative of t ne count y c~urt ~ 
\rlth the owner , shal l , as an apprai s i ng 
committ ee of t tro , apprai se each affected 
horse or mu l e . I f a county judge or t lle 
represent at i ve of t he count y court and t he 
owner cannot agree upon t he val ue , a d1s
intereste~ third party shall be ca l led i n, 
and a ma jority decision ahall be f i nal 
as to apprai sement. This .appr ai sement 
shall be signed and cert ifi ed by sa i d ap
prai sers t o .t he county court or the coun~7 
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in \vhioh s ai d horses or mules are 
located, and said court shall draw a 
warrant payable to the owner of sucll 
condemned horses or mules tor one-halt 
of t he appr aised value: Provided , that 
1n no ea se shall more than $25. 00 be 
paid by any county court as indemnity 
on any one horse or mule; and provided 
further , t hat no indamnity shall be 
paid by any count y court tor 8IJ.7 horses 
or mules on account of glanders or 
dourine unless such horses or mules are 
apprai sed and ki l led within 30 days atter 
being placed in quarantine by authority 
ot the stat e veterinarian or his deputy. 
As soon as such horses or mu1es haTe 
heiaPpiiJ.iid7 t he aher'ft1' Of S~ CO~Dtl 
8biii forthwith kill such coi[emned horaea 
.2.£ mulea ~ t he ownersiiall .!ll!m or J!ili 
!he carcass .2.£ carcasses thereot, Wfiet• 
quarantined, exoe~t that such carcass ~ 
carcasses may ~eliTered 12~ deaicoatipg 
~ renderins plant ~ tlnal disposition 
without expos ing other horses or mulea 
to l.!!! disease." 

The State Veterinarian, wno has charge ot the 
quarantine and pr ovision tor the health ot the publlc, to
gether with the State Department of Rea1th, may make such 
reaaonable rules and re~ations as t o t he disposal ot diaeaae4 
horses and mulea as set out under Section 12526, supra, and 
especially so concerning t he exposi ng ot other horses or mulea 
to the diseaae while being delivered to a desiccating or 
renderi ng plant. This was so held in the case ot State ex 
rel. T. Goodier, li5 14o. 551, 1. c . 560, where the court in 
referring to the authority of the State Board ot Health, said: 

"The duties ot t he board are ot an ad
ministrative or ministerial character, 
a.nd t herefore as long as its acts are 
within t he scope of the exercise ot a 
reasonable discretion 1t is free t o act. 
(St ate ex rel. T. · Gregory, 83 Mo. 123.)" 
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Though Section 12528, supra , giTes the sheriff 
t he di scretion as to the disposition of t he horse or mule 
slaughtered, he ms.y either bu.rn or bury t he carcass or 
may deliTer it to a desiccating or rendering plant, and 
the state veterinarian may supervise the disposal or said 
dead animal by way of del i vering to a 4esiccating or render
i ng plant , or the carcas s must b~ buried or burned aa 
provided in the following sections herein set out. 

Section 1278'1 , R. s . ~~o . 1929 , reads as foll ows: 

"That it shall be the duty ot the 
owner , or other person in charge ot 
any swine which shall die of any 
disease , to burn t he carcass or 
carcasses on t he premises where death 
occurred within twenty- tour hours 
aft er its death." 

Section 12819 , -R. S . Mo . 1929 1 reads as follows : 

"All dead carcasses or cattle dying 
of Texas or Spanish taTer or any other 
contagious or i nfectious disease shall 
be burned wi thin twenty-four hours 
after the death of' such an~al or animala 
by the owner thereot or other person or 
persons authorized to do so by such owner. 
Upon trial and conTiction in any court 
ot competent jurisdiction ot such owner 
tor knowingly violating the provision• 
ot this section such owner shall be 
deemed guilty of a misdemeanor." 

The following sections mentioned in your requea~ 
are not applicable to the points involved upon which you 
aak an opinion: 

Section 4339 , R. s . uo. 1929• reters to throwtng 
dead animals in wells and springs and placing ne~ public 
roada. 
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Section 4439, R. s. Mo. 1929, refers to unloading 
cattle not under quarantine by an individual or corpora
tion into a pen in which cat t l e are locat ed , or have been, 
which were under quarantine . 

Se,ction 12784, R. s. lt!O . 1929 , refers to the 
r emoval or dead animals . 

In reference to the letter attached to your re
quest trom Fred c. Bellow, Prosecuting Attorney of Shelby 
County. in which he complains of a t rucker who has b•en 
coming in here from Iorna , picki ng up car~asses of animals 
and hauling t hem back i nto Io'l/a , will say that this matter 
has been passed on recentl y by an opinion from this otf'1ce 
dated September 14, 1938 , to Fred C. Bollovt, Prosecuting 
Attorney, Shelbina , t.issouri, a copy of which is attached 
to this opinion. 

CONCLUSION 

In view of the above authorities , it is the opinion 
of this department that under Section 12526 , ' • s . Mo. 192i, 
carcasses of horses or mules may be delivered to a desiccat
ing or rendering plant tor f inal disposition by the sberitt 
where the horses or mules at the time were under quarantine 
and were slaughtered according to the provisions of said 
section, but that carcasses of horses and mules which were· 
not under quarantine and which died of spreading, infectious 
or contagious disease must be buried or burned in accord
ance with Sections 12787 and 12819, supra. 

It i s further the opinion of this department that 
tb.e State Veterinarian, with the State Bo~rd of Health, 
has the authority to make rules and regulations controlling 
t he hauling and transporting over t he public highways ot 
carcasses of antmals tha t have been slaughtered in accord
anoe with Section 1 2526, supra , and unless t he animal.a 
have been slaughtered accordi ng t o the provisions ~t Sec
tion 12028, such carcasses must be burned or buried. 

It i s further t he opinion of this department that 
even though swine have died of cholera or any other intect1oua 
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and spreading disease, under no consideration can the7 
be hauled over the public highways to a rendering plant, 
but must be burned or buried i n accordance with $eotion 
.12'18'1, supra. 

It is further the opini on of thi s ottice that 
cattle Qyi ng of Texas or Spanish fever or any other 
contagious or infecti ous disease shall not be hauled oyer 
t he r ubli c highways to any desiccatiag or rendering pl an,, 
but must be burned within twenty- four hours a tter the death 
ot such animal by t he owner t hereof in aceordano~ With 
Section 12819 , supra. 

Respectfull y submitted 

-~~· . J . :OU.rtKZ 
Assi :ttC;Jlt "'\. t t ort1.e7 General 

APPROVED : 

l. E. T..~.nOR 
(Acting) ... ttorney General 
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