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DEPARTMENT OF AGRICULTURE : Proclamation made by Governor 

Caulfi~ on MarCh 4th, 1932 
in reference to rules and regulat ions 
of shipment of hogs within the state 
of Mi ssouri , is no l onger in eff ect . 

April 7, 1 938 

FILE 0 

Mr . H. E. Curr y , 2 () Sta te Veterinarian, 
Jefferson Cit y , Mi ssouri . 

Dear Sir: 

This will acknowledge receipt of your reques t dat ed 
MarCh 24 , 1938, for an off icial opinion Which is as follows: 

"Enclosed you will please f i nd copy of 
Proc1amation issued by Governor Caulfie l d , 
March 4 , 1 932 , enacting ~lea and r egu­
lations relative t~ t he shipment and 
quarantining of hogs within the State of 
Missouri . · 

We are having a gr ea t dea1 of trou~le with 
parties who make it a practice of buying , 
s elling, and t rading in stocker and feeder 
pigs . These animals are transported from 
one sale to another in trucks, until they 
are finally sold to some f armer, who 
generally loses a large pe r cent of them 
on account of hog cholera and other in­
fe ctious diseases . Therefore , we would 
l i ke to have an opi nion as t o whethe r the 
Proc1amation i ssued by Governor Caulfield 
i s still i n force , and in lsgal form. If 
it is , we shall att empt to institute pro­
ceedin s against parties violating pro­
visions of the Proclamation and try to 
~ffectively stop the prondscuous movement 
of stocker and feeder pigs that is now 
being carried on i n viiation o£ the rule s 
and r egul a tions contained i n Governor 
Caulfield's Proclamation . " 
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Section 12535• R.s. Mo. 1929• among other provisions 
therein• provides 

"The governor of Kissouri may, in his 
discretion. order said veterinary 
surgeon to visit any state or terri­
tory and investiga.te any· dangerous or 
infectious disease. including con­
tagious or infe ctious abortion, said 
to exist in an~ designated locality 
in the atate named and report to the 
gover nor the result of said investiga­
tion, together with suCh suggestions 
that he may deem proper and riePt•* 
* * * * * * * * * * The governor, on 
the " approval or suCh. rules and regula-
tion~, Shall issue hia proclamation, 
scheduling and quarantining against 
such localities tn which domestic 
an~als may be considered as capable 
of conveying infectious or contagious 
diseases, including contag1oua or infec~ 
tioua abortion• and prohibit the im­
portation and the unloading in this 
state of any livestock of the kind 
capable of causing such diaeaae, ex­
cept under the ai'oresaid rules and 
regulations . SuCh rules and regu­
lations, after approval by the governor, 
shall be sent to all corporations . or 
other agencies doing the business of trans­
portation or conveying live stock through 
or tnto the state of Jl1ssour1J and any 
corpor ation or agency or individuals who 
Shall violate such rules and regulations 
by transporting prohibited animals shall 
be deemed guilty of a misdemeanor. and 
upon conviction t hereof, shall be fined 
not less than a thousand dollars nor more 
~ ten thousand dollars for each and 
every offense , and shall be liable for 
any and all damages or loss that may be 
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sustained by any party or parties by 
reason or such import ation or trans-
portation:"* * * * * * * * * * * * 

Th1a section does not .say upon the proclamati on of a past 
governor , but specifically upon the procl amation of the 
govemor of Mi.saouri. In the first part of the section 
i t seta out t he following z 

"The governor o~ Missouri may, in his 
Ciffiretlon, orCiir said veteriliary 
surgeon to viait any state or territory 
and investigate any dangerous or inf ec­
tious disease, including contagious or 
infectious abortion, said to exist in 
a:ny designated locality in the state named 
and r eport to the governor t he result of 
said investigat i on, togethe r With such 
suggestions that he ma7 deem proper and 
right.ft* * * * * * * * * * * * * * * 

Under this section the veter1nar.:r s urgeon, whi ch 
means the state veterinary surgeon,muat first make an in­
vestigation and then r eport to the governor, and arter 
compliance wi th su Ch order for investigation, the go~ernor 
then Shall make the proclamation and under this section 
the proclamation or Governor Henry s. Caulfield, made on 
the fourth day of March,. 1932, is no l onger i n e.ff ect . 

In the case of State ex rel . v. Hitchcock, 241 Mo. 
433• l.c. 469, the Court said as followsa 

"Mr. Webster defines the words as 
.follows: 

'1. Act o.f procl amation & of fici al 
or general notice; publ i cation. 
1 2 •• That which is proclaimed~ pub­
licly announced •• ,. • 

'I.ewa A public notice by an otf'1c1al 
of some order, an intended action, or 
some state of facts. In Britlah and 

: 
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American 1aw the term is used only 
of suCh notices by an administrative 
or executive officer, or the ling of 
Great Brita~n, the President of the 
Unit ed Statea, a Governor, mayor, 
etc., esp. with reference to some 
matter of . public policy or the exer­
cise of some administrative or exeou­
tive power affecting the public at 
largeJ as a proclamation of material 
lawJ a Tbankagi ving proclamation. ' 

When we analyze this definition, we 
f ind that it is composed of two ele­
ments, namelya first, the offi cer 
whose duty it is to make the procla­
mation, and, second, the matter to be 
proclaimed by h~. 

Now as t o the first& Who is the 
officer designated by the Constitution 
to make the proclamationf That question 
ia answered in plain terms by the Con­
stitution itself. It says 'upon the 
proclamation of the Governor,' etc. 
That language means the Chief Executive 

. of the StateJ not the Governor, the 
Secr e tary of State and the Attorney­
General , nor the two latter by them-
sal vea . There i s nothing 1n the lan­
guage used, wh1 ch by any fair or reason­
able construction can be said to in­
cl~de or refer to the Secretary of 
State or Attorney-General, severally 
or colle ctivelyJ but if we read t he 
language just quoted in connection 
with ita context, it will clearly ap­
pear that it was the intention of the 
framers of the Constitution to exclude 
the Secretary of State and the Attorney­
General from participating in the pro­
clamation. Th& language of t h e contract 

• 
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is thB t all t hree of said officer s 
ahall a pportion the State into dis­
tricts, make out and sign the state­
ment thereof, and ti~e it 1n the 
office of the Secretary of State, 
but when it comes to apeak ot the 
proclamation, it drops ther efrom the 

· worda 'Secr e tary of State ' and the 
'Attorney-General,' and all nouns 
and pronouns and all other worda 
whi eh refer to them in any manner, 
but says 1n plain and unambiguous 
language that the proclamation shall 
be made by the Governor. " 

Under au thority of Section 12535, R. s. Mo. 1929, the 
governor may , in his discr etion , order the state veterinary 
surge·on to viai·t any state or territory and investigate any 
dangerous or infe ctious diseases s aid to exist in any desig• 
nated locality 1n the sta te named and r eport to the governor 
the result of said investigation, together with such suggest­
ions that he may deem proper and ri ght. On receipt of such 
report, or any official r eport of the atate veterinarian, 
the governor may call t h e aecretary ot the state board of 
agriculture and the sta te veterinary surgeon t ogether, and 
said secretary and s aid ve~erinary surgeon may, if deemed 
wise, arrange and adjust such r ules an4 regul a tions aa 
aa.fety may demand . .for the transpor t a tion of stock, e tc. 
After this d escribed meeting has b een he14, the governor, 
which me ana the present governor, may issue the procla.ma tion 
as aet out in Sections 12~5 and 12536, R. S . Mo. 1929 . 

In the case at Sta te v. Chicago, dilwaukee and St. 
Paul Railroad, 200 Jlo. App., -pag e 109, the Court heldl 

•'!'he matter or quarantine or live 
stock and regulnting their trans-
portation between the states ia 
interstate commerce and when acted 
u pon by Congress so as to ~pose 
ita own ru~es and regulations .. state 

·quarantine regula tions are supersededJ 
and a conviction of a transportation 
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company for violating a State statute 
is without l egal support.• 

The Court, 1n the same case, also saida 

•• * * * The Secretary of Agriculture 
and the Governor ot the stat e, in 
conjunc tion with the State Board of 
Agriculture, as distinct bodies, are 
empowered by the r espective atatutea 
to declare quarantine and to make and 
promulgate rules and regulations 
respect~ the transportation ot live 
stoCk into this Sta t e. Each is re-
qui r ed to give not1 ce of the regula t1 ona 
to tranaportation companies and large 
(but different) penalties are Lntlicted 
by each tor a violation ot the regulations 
and rules of eaCh, respectively. Illua­
tration is not needed to show the endless 
confusion and embarrassment to interstate 
col!l!lerce ahd the companies transporting 
it in endeavoring to comply w1. th both 
lawa. Two concurrent jurisdi ctions may 
exist together when one is quiescentJ 
but 11ben both are commanded to lay hold 
of the same matt er at the same time, con­
fusion and conflict will f oll ow, unless 
one is the superior, and which when call­
ed into exercise of ita power, will super­
cede the other . In the present instance 
the f ederal statute , under the authority 
ot the consti t u tion of the United States, 
aupplaota that of the State.•• * * * * 

In the same case t he Court aaid l 

•• * * If', as insisted t ime and again 
by the State, no federal l aw was i n 
f orce until t he event of the secretary 
of Agriculture decla ring quarantine, 
what would be said ot a situa tion where 
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the Secretary did not consider there 
waa cause for quarantine and there­
fore took no action and the State 
thought there wast What sort of 
medley would this opposite action 
and clash of authori ty present? 

Something similar to the theory 
·presented in this ease was advanced 
in Nor. Pac. Ry. v. Washington, 222 
u.s. 370,, and Louisvil~e Ry. v. 
Hughes.- 201 Fed. Rep . 727, 746 1 751, 
and it was xe jected. We quote the 
following t'rom the opinion in the 
first ease& 'It is elementary, and 
such is the doctrine announced by 
the cases to which the court below 
referred, that the right or a Sta te 
to apply ita pollee power for t he 
purpose of ~gula ting interstate 
commerce, in a c a se like this, exists 
only from the silence of Congres s on 
the s ubject, and eeaaes when Congress 
acts · on the subject or manifests ita 
purpo se to call into play ita exclu­
sive power."* ********* * 

Under the above ruling any procl.amation made by the 
present governor after an investiga tion in other sta t es 
made by; the state veterinarian would be superseded. by any 
or the U:nited States regula tiona under the seoreta.ry of 
agriculture and would be of no , eff ect where the matter 
would be properly covered by the regulations o.f the United 
States Secretary of Agricultur e. 

The proclamation, as authorised under Sections 12535 
and 12536, R.S. Mo. 1929 , ia to be c onstrued a.a giving the 
governor author! ty to isaue proclamations in case of emergen cy 
where the state legislature is not in session or could not 
pass any rt1les or regull tiona i n refe,rence to the agr1cul.tural 
laws. In the ease of Wallace et al. v. Woods- 102 s. ". (2d) 
91• the Court saidt 
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, 

"Primary rule for construction of 
statutes is t o ascertain l awmakers' 
intent from words used~ if possible, 
give language t hereof, honestly and 
faithfully, ita plai n and rational 
meani ng , and promote ita objects." 

Under Section 12535, R.S. Mo. 1929, it provided 
that t he governor of llissour1 and not any past governor 
may, 1n his d1a cretion, or der said veterinary surgeon 
to visit any state or terri tory, and investigate any 
dangerous or infectious disease including contagious 
or infectious a bortiona said toe xJ.st 1n any designated 
locality in the state named and report to the governor 
t he r esult of said investigation, toget her with suCh 
suggesti ona tba t he may deem proper and right. In order 
for the governor under this section to i s sue a procl~t1on, 
t he investigation must be made and a report made back to 
t he governor of Miss ouri which 1n t he ordinary l anguage of 
the section does not mean the past governor of Missouri. 
The proc~amation of Henr;y S. Qaul.tield expired at the same time 
aa his tenn of office . This section was made in anticipation 
of cer~ain events t o ha9pen before the then governor of 
Missouri coul d make a proclamation . 

In the case of State v. Smith, 74 s .w. (2d) , page 
27 , the Court s aid: 

•It 1a wel~ settled that a law may 
be enacted to become effect! v.e on 
the happening of a future canting en cy. 
State ex rel. Maggard v. Palm, 93 Mo . 
606, l.c. 621.• 

CONCLUSION 

In concl usion, wil.l say that it is the opinion of 
this depart ment t hat in order to bring any action under 
Sections 12535,. ·12556 and 12537, 1 t will be ne oeaaary 
for the investigat ion to be made by the state vet erinary 

• 



llr. H. E. Curry - 9- April 7, 1 938 

surgeon and a r eport made to the gove.rnor befo~ he shall 
issue a proclamation as set out in Section 12535. 

It is also tb e opinion of this department that the 
proclamation 1$sued by Governor Caulfield ls not still 
in force but expired with his t e nn a£ offi ce . 

Respectfully submitted, 

W. J. BURKE 
Assistant Attorney General 

APPROVED I 

:. E. TAYLOR 
(Acting ) ~ttor.ney General 

WJB :DA 
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