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~LECTIONS; Four questions on registr ation and elec~ions 
in cities o~ 30 1 000 to ao,ooo population ($oplin} 

February 24 , 1938 

Honorable Roy Coyne 
Prosecuting Attorney 
Jasper County 
Joplin, Missouri 

F l LED 

I 
Dear Sira 

This will acknowledge your inquiry or 
the 21st instant , which reads aa tollowsa 

"Our Legislature has passed a new 
registration law pertaining only 
to the City ot Joplin, being found 
in Session Acts ot 1937 at page 289. 

"The Joplin Board ot Election Com­
missioners and our County Clerk have 
asked me tor an opinion regarding 
certain phases of the new law. In 
order that there may be a uniform 
opinion over the State, I am asking 
tor your opinion on the following 
questions . 

" 1 . Is the registrar to have charge 
or the registration books during the 
time or actual voting, or is the 
reg~strar mer ely there t o check the 
challenge lists as the voters appear? 

" 2 . Does the elected registrar have 
a vote as a member or the Board or 
Election Commissioners in determ~ng 
who are eligi ble to vote, or to regis­
ter? 

" 3. Does the Board of Election Com­
missioners have a right to make a rule 
that the registrars shall hs.ve the 
sole cont~ol over the registration 

I 
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books , make all entries made in them, 
and prohibit the County Clerk from 
entering any names in the booka? 

" 4 . Who is to determine whether a 
voter is properly registered, the 
regi strar or the judges of election? 

" I shall a ppreciate your opinion on 
these questions as our Election Board 
meets on February 28th." 

Your letter presents four questions, and we 
shall discuss them in order . 

follows: 

I . 

I s the registrar to have charge of the 
registration books during the time of 
actual voting , or is the registrar 
merely there to cheek the challenge 
lists as the voters appeart 

Sec. s_ P• 292- L. 1937, provides in part aa 

"The Clerk of the county court of 
counties wherein a city or citiea of 
30, 000 to ao, ooo inhabi ~ants are 
located aba~l have custody of and 
ke&p in his office all registration 
booka and affidavits. *** " 

See. 14, p . 233, L. 1933, reads as follows: 

"The county clerk of each county con­
taining cities in which registration 
may be had under and by virtue or 
this artkle shall, on the day before 
the election f or which any auch regis­
tration was made , deliver t o the judges 
of election appointed under and by 
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virtue of the general law of election•• 
the original registration book of their 
respective precincts, together with a 
copy thereof, here tofore required to 
be made , and shall take the receipt 
of one of the jud.geB therefor.• 

From the foregoing, it appears that the county 
clerk, who iB the cuatodian of the re&istration bookB, 
ia required to deliver e ame t o the judges of the re­
spective precincts on the day before the election ia 
to be held. I t is quite a pparent t hat the judges of 
election would need such registration books in order 
to determine whether voter~ who offer t o vo te are 
registered in their precincts. 

The duties of the registrars on election 
day are set forth in Sec. 3 , p . 290, L. 1937, in the 
following language: 

•The Board of Election Commissioners 
shall meet on the tenth day before the 
election unless said tenth day fall 
on Sunday in which case said meeti ng 
shall be held on the Saturday pre­
ceding said tenth day, and p aas on 
a l l challenges made to the right of 
persone t o register and if any names 
are challenged said board shall cause 
to be made a certified list of said 
challenges to be delivered t o thB 
registrar of each ward which regis­
trar shall serve aa an official of 
the election and challenge the right 
to vote of such persona, who orfer 
to vote, and if such persons do not 
a ppear they shall so certify a t the 
close of the election and such nmaea 
shall be stricken from the booka . 
Registrars shall serve on1y during 
the time o~ voting and shall receive 
the same pay a s registrars daya. ** " 
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It seems clear, therefore, that the registrar 
who has been furnished a list of challenges which have 
been made to the Hoard, is an election official for 
the purpose of challeng i ng the vote of any person wbose 
registration has been Oballenged. He would not need the 
registration book for this duty, since he had a certi­
fied list of ·the challenged names in his possession. 

CONCLUSION 

It is , therefore, th~ opinion of this office 
that the registrar in cities of 30,000 to 80, 000 popula~ 
tion is not entitled t o have charge of the registration 

.books during the time of actual voting, but that it ia 
the duty of thS registrar to challenge the votes of all 
persona who offer to vote whose reg i ·atration has been 
challenged as sbolm by the certified liat of challenged 
names furnished to ~. 

II. 

Does the elected registrar have 
a vote as a member of the Board 
of Election Commissioners in de­
t erm.1xrl.ng who are eligible to vote, 
or to register? 

Sec. 2, p . 215, L. 1931, ·provides for the 
creation of a Board of Election Cor.ln1.a.s1onera composed 
of four members . There is nothing in the statutes 
governing cities under consider.ation which in any case 
enlarges the membership of said board. · 

Sec . 3, p . 290, L. 193?, prcvides in part 
as followss 

"The Board of Election Commissioners 
shall have a superVisor~ control over~ 
the Clerks of the County Courts and 
over the registration officers ap­
pointed by virtue of this Article 
touching all matters appertaining 
to the registration of voters . ** " 
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As the Board composed of four members has 
supervisory control over the registrars~ it would be 
dii'f 1cult to see how tbia control could be exercised 
if the regis:trara of· the various vot1ng diatricta have 
a vote aa members of the Board~ stnce there would evi­
dently be more than four registrars in a city of the 
s1~e· under eonaiderat1on. We find nothing in the law 
governing registratiens and election• in such cities 
which makes registrars members of the Board • . 

CONCLUSION 

It iaa th~refore, the opini~n of this office 
t~t the elected registrar in cities ot 30,000 to 
ao.ooo population does not have a vote as a member 
of the Board~ in determining who is eligible to register. 

III. 

Do•s the Board ot Election Com• 
missioners have a right to make a 
rule tha t the registrars shall 
have the sol e control ovecr the 
registration books, mak~ ; ~ all 
entries made in them, and prohibit 
·the C6unty Clerk from entering an7 
name s in the books T 

Aa heretofore pointed out, Section 5, .. P • 292, 
L • . 193'7, places the custody of the registration books 
in the clerk of the county court, and requires him to 
keep such books in bls office. The same section pro­
videe that such clerk may registe.r any qualified voter 
or transfer his registration on any day of the yea.r, 
except Sundaya and holidays, prior t o the twenty•fi•th 
daJ' before an election. Hie o.ffice is an office which 
1s open ·daily, except Sundays and hol1daya. during the 
whol• year, and evidently the Legi&l,ature provided that 
the ·registration books should be left in his office in 
order that the) ~ght ,b~. •ccessible t~ the yoters at all 
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times for the purpose of registering or of having their 
reg~stration transferred. 

The duties of the registrars are set forth 
in See . 13, p . 2g3, L. 1937, which reads as follows~ 

• 

aThe registration officers shal~, 
in the discharge of their duties , 

. attend at the places of registra­
tion in their respective districts 
on the days appointed by the Board or 
Election Commissioners and by this 
article, from the hour of eight 
o ' clock in. the forenoon until nine 
o 'clock P ~M . of eaQh day, and shall, 
without delay, register all persona 
as voters who , having the qualifica­
tions prescribed by law, present 
themselves theref'or and take the 
oath required by this article; pro­
vided, however , the registration of­
ficers shall transfer from one ward 
to another the name of any ~:erson 
who presents h11rself t o be trans­
ferred upon the making of an affi­
davit in to~ to be provided by 
the county elerk showing bimselr 
to be a r egistered voter in the ward 
f'rO!n which he wishes t o transfer. 
The said regist rar shall write op­
posite the name of said person 
transferred from ••••• ••• ••• Ward 
( giving number or ward £rom which 
said person is transferred) . The 
said registrar shall carefully pre­
serve all such aff idavits and de­
liver them to the county clerk who 
shall enter them and strike from 
the registration books of the ward 
the name of the :t:erson so trans­
rerred. " 

The registrars .are only required to be present 
to receive applications ror registration on days set apart 



Honorable Roy Co7De -7- February 24, 1938 

for registration. It the county ~ourt could and would 
prohibit the county clerk from having any control over 
the registration books and could order them turned over 
t o the registrars, t he voters would have no opportunity 
t o register or have their registr ation transferred ex­
cept on the regular r egistration days . Such an arrange­
ment would nullify the provisions of Section 5, supra, 
and would clearly defeat the purpose of the Legislature. 

It is true t hat Section 3, supr a , gives to 
t he Board supervisory control over the county clerk 
t ouching all matters appertaining to the r egistration 
of voters, but does supervisory control give the Board 
the power to prevent the county clerk f r om performing 
the duties imposed upon him? \ e think nc*. Supervisory 
control tmpl ie s t hat t here is sometbing to supervise 
and control, and that which i s to be supervised by the 
Board in this case ~s the per formance by the county clerk 
of the duties i mpo sed upon him by these regi stration laws . 

In the ease of Kollentz vs . Chicago and N. ~~ . 
Ry. co., 175 N. w. 927; 180 Wis. 385, the Supreme Court, 
in discussing the power of super visor y control, which 
the circu1 t court had over ini'erior courts, • aid z 

" I t s runction is : (a) to compel in­
ferior tribunals to act within their 
jurisdiction; (b ) to pr ohibit them 
from acting outside their jurisdictiont 
and (c) to reverse their extra-juris­
di ctional acts. " 

' 

CONCLUSI ON 

It is , t heref ore, the opinion of this office 
that the Board of Election Commissioners does not have 
the right t o make a rule that the registrars shall have 
sole control over the registr ation books , or that the regia• 
trar shall make all entrie s made in them, or to prohibit 
t he county clerk from entering any names i n the r egistra­
tion books. 
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IV. 

VfJno is t o determine whether a 
·voter is properly registered- the 
registrar or the judges of elec­
ticn? 

As we read Sections 6 and 13 of the 1g37 Act , 
we understand the provi s i ons t o mean that whenever a 
voter makes the required aff i davit to the count y clerk, 
or t o the registrar of his voting district on registra­
tion daya, showing h1·tself t o be a qualifi ed voter , 
such vcter is entitled t o be registered. Section 3 
of said act provi de s t ha tany voter Ma y challenge t he 
r i ght of any per son r egi stered t o register. Such chal­
l enges mu s t be f i led in wri t i n.g w1 th the Board, and 
the Boar d i s dir ected to no t ify the persons whose 
registrati on has been challenged, to a ppear before it 
and show c ause why their names should not be stricken 
from t he registra tion books. The Board is required 
to meet a t t he appointed time and pass .2!! .!!,! challenges. 

Section 10, P• 232, L. 1933 provides: 

"** Any per son whose name i s stricken 
f rom t he r egistration book8 shall have 
the r ight t o appeal from the ru1ing or 
the board of electio~ormniSsionera to 
'tE.e circuft-court o f t he county on any 
dat e before the election. " 

Ther efor e , if the Board is required to noti£7 
persona whose right t o r egister has been challenged, to 
appear and show caus-e why their names shoul.d not be 
stricken f r om the registration booka and is given power 
t o pass on said challenges, and i f a voter whose name 
hAs been s tri cken f r om the registration books, ·has the 
right to a ppeal from the ru1ing of the Board of Elec­
t ion Commi ssi oners to t he circuit court, it fo l lows 
t hat t he Boar d necessarily has t he power t o determine 
whether a vo t er is pr operly registered, subject , of 
course, t o the right of t he oirGUit court to review its 
action. If the r egistrar had the rig~t to determine 
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who 1a properly registered• the right of appeal would 
have been from his ruling. 

Said Section 3 doee provide that if any names 
are challenged, tbe Board shall cause a certified liat 
of said challenges to be delivered to the registrar ot 
eaeh ward who ahall serve as an official of the elec­
tion and eha~enge the right to vote o f such persona 
who offer to vote, and it may be this provision is 
what gives rise to your fourth question. 

We are frank to say that this part of the 
Act ia rather 1ndetin1 te and somewhat confusing. How­
ev~r, the main duty of the Board of Election Commissioners 
is to conduct registration of voters and to pass upon 
the qua11ficat1on.s of those who offer to register, 
8Ub ject to the power of the circuit court to supervise 
ita action, and Section 3, supra, specifically empowers 
and directs the Board 1n cities inquired about to meet 
and p ass on the challenges made to the right ot voters 
to register. If the Board strikes a name off the regis­
tration list, the party whoae name 1a ao strick~n has the 
right to a ppeal under Section 10, page 232, L. 1933. 
If the Board decides the cballenged person ia properly 
registered, ~Y member of tbe Board can appeal ~~om such 
decision to the circuit court under aa1d Section 10. 
Therefore, it would seem that a complete eC)ame i~ pro­
vided for determining whether any person is properly 
registered and that the registraat1on book1 which ia 
turned over to the judges o£ elec~1on on the day previous 
to election day. contains a 11at of those persona who 
are properly registered. 

It should be observed tha't the J:tg1atrat1on. 
law under consideration does nat in' any wd'. undertake 
to regulate or control. the judges and clerks of elec-· 
tion. It merely has to do wtth reg1atrat1Gn o£ voters. 

follows a 
Section 10654. R. s . Mo. 1929 pr6~1des as 

0 All elections ..in such c1 ty ahal.l be 
eoridueted ~all respects as provided · 
in this article. and sub ject to all 
the provisions o~ chapter 61, R. s. 
1Q29 •. entitled ' Elections.' so fe:r 
aa the same do not conflict w1 th thia 
article," 
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Therefore. we must look to the provisions of 
the Article of which this registration law is a part 
( Artiel~ XVI. Chapter 61) and . also to Chapter 61, R. s. 
Mo. 192~, tor directions as to the procedure in case 
of cba1lengea on election day. Said directions are 
found in Section 10544, R. s. Mo. 1929 in t he fo l low­
i ng language t 

" ** Provided, any person registered 
according to the provisions of this 
article, when he offers to vote, may 
be challenged a s di.aqualified by any 
person who is an elector of this stoteJ 
and it shall be the duty of the Judges 
of election to try and determine, in 
a summary manner, before the close of 
t he polls, the qualification. of any 
person challenged as aforesaid , and 
upon proof that the IS raon so chal­
lenged ia not a qualified voter , the 
j udges of election s hall reject his 
vote , rund they shall stat e , opposite 
the name or the person on the r.egia­
t ered list of vot ers whose vote ia 
rejected, the nature of his dis­
qualificati on and the names of the 
witnesses upon whose testimony hie 
vote was rejected, but the vote of 
no person who may be challenged 
shall be rejected except upon the 
testimony of two credible witnessesJ 
and pr ovided further, that the party 
challenging the right of any pe rson 
to vote sha~l swear, before the 
judges of election at the ttme of 
ao challenging the vote , that to 
the be s t of his knowledge and belief 
the party (naming him) ia not a 
qualified voter under the laws of 
this state, and he shall a~ao s wear 
t o the reasons which disqualify him 
from voting ; and provided further. 
that the ballot of such person so 
rejected shall be Jreserved and re­
turned with the books and other 
ballots in a separate envelope marked 
rejected ballots, and tbe clerk or 
the county shall preserve the same 
in his office .. " 
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And 1n Secti~n 1030g, in the following 
l anguages 

" ** I£ any person.desiring to vote 
at any election shall be challenged. 
he shall not receive a ballot ~ 
til he shall have established h1a 
right to vote in the mann~r provided 
by law; and it' he shall be chal­
lenged a£ter he has received his 
ballot, he Shall not be ~~r.mitted 
to vote until he has ful~y complied 
w1 t h such requirements o£ the law. 
*** " 

It is seen by the foregoing p~ov1s1ons that 
if a voter asks for a ballot , the judges, before giving 
him such ballot , must first determine whether such 
voter's name appears upon the registration list. If 
it does , then the voter is entitled to vote, unless ~ 
is challenged. If' he is challenged, he is not entitled 
to a ballot until he shall have established his right 
to vote in the manner provided by law. the manner pro­
vided by law in the instant ease being that set out in 
Section 10544, supr a . 

. The provisions in Section 3 o£ the 1~37 Act, 
supra, give the regi strar the right and makes it his 
duty to challenge on election day the vote of the per­
sona who have been registered after thei r r egistration 
baa b"n challenged, and thlls such registrar ha.s the 
right ~o put the question of th~ right of sueh person 
to vote up to the judges of election. 

It is apparent tnat there are a number o£ 
sectiona of law touching the immediate question at hand, 
aome general and some apeci~l . In interpreting these 
various sections, we think an ef'f'ort should be made to 
give eff'eet to all of the.m and reeoncil~ them, if poa• 
aible. 

w~ ba.ve tried to follow tl1e rule laid down 
in the case of Tlnmonda va. Kenni'!,~~ . ~44 Mo . 318, 
1.. c. 326, 'fihepej_n the court aa1d: .. :· 
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"**I t is our duty to dovetail and 
reconcile all the election laws , 
so far as possible, and t o give 
~rtcct to all of them a~pl1cable 
to the si tuatfon , c: ear1ng in mind that 
if any inconsi stency appears between 
the general law and t .he special law 
on any one point, the latter must 
prevail, **" · 

CONCLUSION 

Appl ying this rule t o t he provis i ons cited 
above, we conc lude that t he Hoard of Election Commiss ion­
ers has the right t o determine whether a vot er ia properly 
ret istered, subject to the supervisory control of the 
circuit court , but that t he judges of electi on have the 
final say as t o whether t ho vo t er has the r ight to vote 
if his vote i s challenged by the reList r ar of his elec­
tion distric t or by any other voter . 

Respectfully sub~tted, 

HARhY H. KAY 
Assistant Attorney General 

Al .. ROVE.D : 

J. E. TAYLOR 
(Acting) Attorney General 


