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Prosecuting Attorneys : } 
Sales Ta~ Laws: ) 

Prosecuting a · .. torney, -undEt-; Sales· Tax Act, 
not entitled to ree Tor ~n~~ituting and 
prosecuting suits for collection o£ 
delinquent sales tax. 

J5c ember 22, 1938. Fl LEO 

/ !a 
Honorable G. R. Chamberlin 
Prosecuting Attorney 
Cass County 
Har~isonville, Mi s souri 

Dear uir: 

ihi ~ Lepartment is in r eceipt of your letter 
o t' .-.o· .e time ago, wherein you make the following inquiry: 

" .... one month s a go I br ought a suit 
in t he Justice Court a gains t one 
Floyd i~cCord on t he pet! tion fUr-
nished b y the .~~ ttorney General' s 
department f or -ales Tax and obtain-
ed a judgment f'or JSO.OO and within 
ten days after obtaining the j udg-
ment a notice and affidavit wa s 
filed wit h t he Justice and with the 
Constable notiffing them that two 
parties claimed priority f'or Vlages 
during t he last s1x months and set 
up claim under Statutes to support 
their claims. 

"In order to protect the Cons table 
and a lso protect the judgment for 
the state I f'iled an interpleader 
in the Circuit Court for the Constable 
and a f ter some delays the matter was 
taken up before the Court and argued. 
The Court found that t he priority 
claim by the claimant was proper and 
sus tained the cross-bill of one of 
the claimants, the other was not sus­
tained f or the reason that he did 
not secure a judgment ln the Jus tice 
Court f or h i s claim. 
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" 1•'ollowing t he usual cu s tom I 
a sked the Cour t i f I nould be 
a llowed a amall fee for f iling 
which he r ea dily ·a llowed . There i s 
still a small balance over and 
above after paying the j udgment 
of i\Lrs . ~'hultz, claimant f or wa ge s 
a s cook and servant in the restau­
rant opera t ed by McCord, and s ince 
if I should take that fee i ·t would 
r educe tne balance co~ to the 
State that muCh, the question with 
me i s whether the taking such fee 
would be in good conscience and law­
ful, and I would appreciate your 
opi nion on that phase. " 

In answering your precise que s tion, we will dis• 
regard the question as to whether or not the claims mentioned 
1n your letter were 1n real! t y prior claims apd should 
r eceive priority over the sales tax. We a s sume that the suit 
i n question wa s ins tituted 1n the nature of an attachment. 

· •. ith r eference to the f ee allowed you by the court, 
you do not s ta te that t he action wa s brought to collect 
delinquent sal es t axes under the Aet of 1936 , Laws of ~issour1, 
1935, page 411 e t seq., or t he .1\Ct of 1937 • Laws of ·1 ssouri, 
1937, page 552 et seq. However , we are of the opinion that 
i t does not ·make any materia l diff erence, as dutie s with 
r eference t o the att orney- general and prosecuting attorney 
under both act s are very s~lar. 

~ection 32, pa~e 565, Laws of wi ~s ouri, 1937, is 
as . .follows: 

"Except as 1n this Act otherwiae pro­
vided , all suits for taxes herein re­
qui red to be f iled shall be filed 1n 
the County wherein the person res ide s 
or has a place of business or agent 
for the transaction of business 1n 
th1 s State or where he or 1 t may be 
round. If' such suit be by attacbment 
it shall be brought in the County 
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wherein the property att aebed is 
l ocated, and when the amount of 
tax involved does not exceed the 
jurisdiction of Justice Courts within 
such County, the attachment suit maJ 
be filed in the Court of some Justice 
of the Peace therein; mere the amount 
of tax involved exceeds the jurisdic­
tion of J ustice Courts. said suit sball 
be f iled in the Circuit Court of such 
county. In every sueh suit there 
shall be asse ssed, taxed and collected 
as other coats, a f'~e of' ten ( $10) 
dollars f'or the services of the At t orney­
General in instituting· and prosecuting 
said suit, which shall be paid into 
the .State Treasury to the credit of 
the ordinary revenue fund-" 

The duty of tbe prosecuting attorney, upon the 
request to f'1le suits for sales tax i s contained 1n Section 
40, page 567 • Laws of Mi ssouri, 1937, which i s as f oll.owes 

"'It shall be · the duty of the Auditor 
to certit'y under seal to the Attorney 
G-eneral on the last day of each 
calendar month, following the due 
date of the returns herein, the names 
am addresses of all persons required 
to remit any tax, interest and penalties 
under the provisions of this Aet f or 
the preced~g calendar month.. who are 
delinquent 1n the payment o-f said tax. 
interes t and penalti es, tog-'ther with 
the amount due from each delinquent, 
and it snall be the duty of the Attorney­
General, and. upon his request, the duty 
of each prosecuting and c1rc\dt attorney 
to f orthwith institute and prosecute 
·su.i ts for the collection thereof a a 
herein provided.~ 

Seqtion 50 of the ~aws of 193~, page 423• is almost 
identical with Seet1on 32~ quoted supra , of the Laws of 1937. 
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Under Secti on 11318, R. s. Mo. 1929 , it i s the 
duty of t he ~rosecuting Attorney to institute and prosecute 
a11 · su1ts for or against the ~tate . within his jt~1sd1ction. 
There i s no provision in said section for paying fees or 
other emoluments for the services of the prosecuting attorney 
1n aey suit . Likewise, there i s no provision 1n the ~lea 
~ax !ct for the payment of a fee to the proseeut1ng att or ney 
for f>rosecuting sales tax suits. \"lb.ile Section 32, supra, 
provides for a fee of $10.00 f or ~e services of the Attorney­
General, it i s silent as to prosecuting attorne7. ·~·ith 
respect to that fact the· section also provides that the ~10.00 
f ee ·sball be pa1d into the State Treas~ and not retained 
by the Attorney-General. 

I t i s a well recognized principle of l aw that an 
of f icer i n order to receive any fee mu st be authorized by 
some statute to receive the same . As Pr osecut ing At t orney 
you r eceive annually a certain salary which i s supposed to 
compensate you for a l l dutie s preformed by you as Pr osecuting 
Attorney • and f1nd1ng no provis.ion 1n the sales tax acts 
nh1ch would entitle you to any fee, we are of the opLnton 
that you are not 1n a position to ask or receive ~am tbe 
court a f ee in the case which you mentioned in your letter. 

APPROVEDl 

i. E. TAYLOR 
(Acting) Attorn-.r-General 

or.'Nz EG 

RespectfUlly sub~tted, 

OLLIV.t!.R W. NOLEN 
Assistant - ttorne7- Genera1 

s 


