Prosecuting Attorneys:
Sales Tax Laws:

Honorable G. K. Chamberlin

rrosecuting Attorney
Cass County

)
)

_ecember 22, 1938, FILED

Harrisonville, lissouri

Dear uir:

Prosecuting a.torney, under, Sales Tax Act,
not entitled %o fee for “nstituting and
prosecuting suits for collection of
delinquent seles tax.

/
>,

ihis Lepartment is 1n receipt of your letter
of sone time ago, wherein you make the following inquiry:

"ome monthe ago I brought a suilt
in the Justice Court against one
Floyd icCord on the petition fure
nished by the .ttorney General's
department for .eles Tax and obtain-
ed a Jjudgment for 80,00 and within
ten days after obtaining the judg=-
ment a notice and affddavit was
filed with the Justice and with the
Constable notifyling them that two
parties claimed priority for wages
during the last six months and set
up claim under Statutes to support

their claims,

"In order to protect the Constable
and also protect the judgment for

the state I filed an interpleader

in the Cirecuit Court for the Constable
and after some delays the matter was
taken up before the Court and argued.
The Court found that the priority
claim by the claimant was proper and
sustailned the cross-bill of one of
the claimants, the other was not suse
talned for the reason that he did
not secure & judgment in the Justice
Court for his claim,
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"#ollowing the usual custom I

asked the Court if 1 would be
allowed a small fee for filing
which he readily allowed. 1There 1s
still a small balance over and
above after paying the judgment

of krs, Shultz, claimant for wages
as cook and servant in the restau-
rant operated by licCord, and since
if 1 should take that fee it would
reduce the balance coming to the
State that much, the question with
me i1s whether the taking such fee
would be in good consclence and law=-
ful, and I would appreciate your
opinion on that phase.”

In answering your preclse question, we will dis-
regard the question as to whether or not the claims mentioned
in your letter were in reality prior claims and should
recelive priority over the sales tax, Ve assume that the sult
in question was instituted in the nature of an attachment,

you do not
delinguent
193&, page
1937, page

v1th reference to the fee allowed you by the court,

state that the action was brought to collect

sales taxes under the Act of 1935, Laws of kissouri,
411 et seq., or the ict of 1937, Laws of liissouri,
562 et seq. However, we are of the opinion that

it does not make any materlal difference, as dutlies with

reference to the attorney-general and prosecuting attorney
under both acts are very similar.

section 32, pare 565, Laws of ki souri, 1937, is
as follows:

"Except as in this Act otherwise pro=-
vided, all suits for taxes herein re-
quired to be filed shall be filed in
the County wherein the person resides
or has a place of business or agent
for the transaction of business in
this State or where he or it may be
found, If such suit be by attachment
it shall be brought in the County
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wherein the property attached is
located, and when the amount of

tax Iinvolved does not exceed the
jurisdiction of Justice Courts within
such County, the attachment suit may

be filed in the Court of some Justice
of the reace therein; where the amount
of tax involved exceeds the jurisdic-
tion of Justice Courts, said sult shall
be filed in the Circuit Court of such
county., In every such suit there

shall be asscssed, taxed and collected
as other costs, a fee of ten ($10)
dollars for the services of the Attorney-
General in instituting and prosecuting
sald suit, which shall be paid into

the State Treasury to the sradit of

the ordinary revenue fund,

The duty of the prosecuting attorney, upon the
request to file sults for sales tax is contained in Section
40, page 567, Laws of Missouri, 1937, which is es follows:

"It shall be the duty of the Auditor

to certify under seal to the Attorney
General on the last day of each

calendar month, following the due

date of the returns herein, the names
and addresses of all persons required

to remit any tax, interest and penaltiles
under the provisions of thls iect for
the preceding calendar month, who are
delinquent in the payment of said tax,
interest and penalties, together with
the amount due from each delinguent,

and 1t shell be the duty of the Attorney-
General, and, upon his request, the duty
of each prosecuting and cireuit attorney
to forthwith institute and prosecutge
‘sults for the collection thereof as
herein provided."

Jegtion 30 of the “aws of 1933, page 423, is almost
identlical with Sectlon 32, quoted supra, of the Laws of 1937.
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Under Jection 11318, Re. S, Mo, 1920, 1t 1s the
duty of the rrosecuting Attorney to institute and prosecute
all suits for or against the state, within his jurlisdiction,
There is no provision in seid section for paylng fees or
other emoluments for the services of the prosecuting attorney
in any suit., Likewise, there is no provision in the Sales
Tax Act for the payment of a fee to the prosecuting attorney
for prosecuting sales tax sults, While Section 32, supra,
provides for a fee of 10,00 for the services of the Attorney-
General, it is silent as to prosecuting attorney. "ith
respect to that fact the section also provides that the ¥10.00

fee shall be paid into the 3tate Treasury and not retained
by the Attorney-Ueneral.

it is a well recognized prinelple of law that an
of'ficer in order to receive any fee muat be authorized by
some statute to recelve the same, 4s Prosecuting Attorney
you receive annually a certain salary which is supposed to
compensate you for all dutlies preformed by you as Frosecuting
Attorney, and finding no provision in the seles tax acts
vhich would entitle you to any fee, we are of the opinion
that you are not in a position to ask or receive from the
court a fee in the case which you mentioned in your letter,

Respectfully submitted,

OLLIV:R W, NOLEN
Assistant .ttorney-General

APPROVED:

J. E, TAYLOR
(Acting) Attorney-General

OVN: EG



