TAXATION: | |Delinquent lands may not be sold for -

DELINQUENT ﬂANDS: ‘taxes to the highest bidder at the third

ADVERTISEMENT: time they are offered for sale unless
they have been properly advertised at
the first and second sales in which they
are offered.,
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Hon. Paul N, Chitwood

Prosecutinz Attorney

feynolds County Vo)
Centerville, Missouri L

Dear 38ir:

This is in reply to yours of recent date wherein
you request an opinion from this depertment on the fol-

lowing questions:

"l. What is the legel effect of a
feilure to advertise the delinquent
land before sale, in succession as

law provides; for example, if land is
advertised for sale under this law

one year and no bid is received; the
same lend is not advertised the second
year, but is advertised the third year?
#ill the railure to advertise and offer
the land for sale as provided by this
law invelldate the sale?

"2. The third time the Collector offers
the same land for sale for delinquent
tazes, it is sold tc the highest bidder
for cash., Now is the record owner (or
person who lets the land sell for taxes)
entitled to bid on such lands, have them
strugk off to him for a very nominal sum,
and then demand a Certificate of Purchase?"

On the second question, we find that this office
on October 16, 1936, by &n opinion to Mr, J. B, Greer,
County Collector of Pettis County, covered the same
subject, and we are enclosing a copy of this opinion for
your information.



As to your first question, we find that the
provisions of Section 9952b, Laws of Missouri, 1933, page
430, ere appiicable. This sectiomn is as follows:

"The county collector shall cazuse a

copy of such list of delinquent lands
end lots to be printed in some news-
peper of general circulation and pub-
lished in the county, for three
consecutive weeks, one insertion

weekly, before such sale, the last
insertion to be at least fifteen days
prior to the first Londay in November.
And 1t shall only be necessary in the
printed and published list to state in
the aggregate the amount of taxes,
penalty, interest and cost due thereem,
each year separately stated, and the laand
therein described shall be described in
forty-acre tracts or other legal sub=-
division, and the lots shall be descoribed
by number, block, addition, ete.; pro-
vided, however, that if a part or parts
of any forty-aere tract or other legal
subdivision or lot is essessed on the

tax books to two or more parties as
owners thereof, then, as to such land

or lots, such list shall be so prepared
and separated. To such list sheall be
attached and in like manmer so printed
and published a notice that so much of
sald lands and lots as may be necessary
to discharge the taxes, interest and
charges which mey be due thereon at the
time of sale will be sold at public
auction at the courthouse door of such
county, on the first Monday in November
next thereafter, comcencing at tem o'cloeck
of said day and continuing from day te
day thereafter until all are offered. The
eounty collector shall, on or before the
day of sale, insert at the foot of such
1ist on his record a eopy of such notice
and certify om said record immediately
following such notice the name of the news-
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paper of the county in which such

notice was printed and published and

the dates of insertiomns of such notice

in such newspeper. The expense of such
printing shall be paid by the purchaser
or purchasers of the lands and/or lots
s0old and shall not exceed the rate fixed
in the county printing contract, if amy,
but in no event to exceed the 1ogal rate
for the entire notice, as sueh legal rate
is fixed by Sec. 13??5, whieh cost of
printing at the rate speclified shall be
taxed as part of the costs of the sale

of any land or let contained in such list
and disposed of at such sale, and the
total cost of printing such notice shall
be prorated against all suech lands or
lots so sold or redeemed prior to any
such sale.”

This section specifically sets cut the duties and
the procedure for the county collsctor to follow in
advertising delinguent lands for sale for taxes. Zach
and every step of this procedure must be followed by the
collector before he can acquire Jjurisdietion to sell
delingquent lands for taxes.

The rule is well settled in this state, and as
stated in the case of Spurlock v. Douguerty, 81 Mo. 171,
l. ¢. 181, wherein the court in speaking of a notice of
sale of delinguent lands for taxes said:

"The notice is the imdispensable pre-
requisite, end without it the eourt had

no jurisdiction. In large v. Fisher,

49 ¥o. 307, Judge Adams seys: '\ regu-
lar notice published as the law requires,
is the very foundation of the collector's
euthority to sell. In selling lands for
taxes, he 1s executing a mere neked stat-
utory power, and the rights of the ecitizemn
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to his property camnot be divested

by this kind of sale, unless it eppears
affirmatively from the form of the col-
lector's deed that &ll the prerecuisites
of the statute have been strietly pursued.
This is the settled law of this State.®
(Citing cases.) "

The rule for construction of such statutes is
also set out in 26 R, C, L., page 394, Section 354, as
follows:

"There is no presumption in favor of

the valldity of a tax title based upon

a sale by a collector as an administra-
tive aet. One who claims title to the
property of another by virtue of a sale
for nonpayment of taxes is bound to show
the existence of every fact necessary teo
give Jurisdiction and authority to the
officer who made the sale, and a striect
compliance by him with all things re-
quired by the statute in carrying out the
gale, * * *n

Section 9953, Laws of Missouri, 1933, page 432,
provides as follows:

"If at the first offering of sale of any
tract of land or lot under the provisions
of this act no person shall bid therefor

a sum equal to the delinguent taxes thereon
with interest, penelty end costs, then the
elerk of the sale shall note such faet in
his record of sale and the county col-
lector shell note & rscital thereof in

his record conteining the list of delin-
guent lands and lots, and sald treacts of
land or lots shall be again offered for
sale, at the next sale of delinquent lands
and lots as in this act provided, if such
lands or lots be at such time delinguent.
If at the second offering for sale no
person shall bid therefor a sum equal to
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the then delinguent taxes thereon
with interest, penslty and costs, then
. the clerk cf the sele shell note sueh
fact upon his record of the sale, and
the couniy collector shall enter a re-
cital of such fact in his record book
containing the list of delinguent lands
and 101’45."

This section definitely requires thet the delin-
quent lands which are not sold at the first sale shall
agein be offered for ssle at the next sale of lands and
lots as in this act frovidad. As stated in Section 9952b,
supra, of this act, it 1s necessary to advertise the
lands each time they ure offered for sale, and there is
no doubt that the lawmakers, by the language of said
Section 9953, intended that the procedure for offering
the delinguent lands for sale the second time should be
the seme a8 prescribed for offering them for sale the
first time, That is, the county collector, before he
can legelly offer delincuent lande for sale for taxes
the second or third time, must at each time they are
offered for sale bhave advertised them as provided by Sec~
tion 9952b, supra.

26 R. C. L., page 397, Section 356, states the
rule as follows:

"With respect to the proceedings of

the collector in selling the property,

no distinction is drawn between mandatory
end directory reguirements of leaw. Un-
less the collector acts &s the law directs
he acts without authority and the sale is
invalid, even if the requirement which

he failed to comply with was not imposed
for the protection of the owner of the
land assessed. * * ¥ The validity of a
tex cale depends wholly upon compliance

zizh*the statutes authorizing the sale.
"

Section 9953a, Laws of Missouri, 1933, page 432,
provides as follows: ,
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"Whenever any lands have been or shsll
hereafter be offered for sale for de-
linquent taxes, interest, penalty amd
costs by the collector of the proper
county for sny two successive years
and no person shall have bid therefor

& sum equal to the delinquent taxes
thereon, interest, penalty and costs
provided by law, then such county col-
lector shall at the next regular tax
sale of lands for delinguent taxes,
sell the same to the highest bidder,
and the purchaser thereof shall acguire
thereby the ssme interest therein as is
acguired by purchasers of other lands
at such delinjuent tax sales.”

This section zuthorizes the collector to sell
delinguent lands to the highest bidder when they have
been offered for sale two years successively and they were
not sold because cf the insufficiency of the bid to pay the
taxes, intercst, penalty and costs. '

CONCIUSION

From the foregoing, we are of the opinion that
if the county collector fails to advertise delinqguent
lends for sele st the second time they ere offered for
sale, he has no Jjurisdiction or suthority to make suech
offer and sale, and that sll of his proceedings in con-
nection with such offer and sale are null and void. We
are further of the opinion thet if the county collector
offers for the third time delinguent lands for sale for
taxes which have not been properly advertised for sale
the first, second or third year in which they are offered,
he is without jurisdiction to offer such lends for sale
to the highest bidder &s provided by Section 9953a, supra,
and his ects and proceedings are null and void. However,
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if et the third sele such delinquent lends have been
properly advertised, they mey be sold if the amount

of the bid is enough to pay the delinquent taxes,
interest, pénslty eand costs, even though the lands were
not properly zdvertised ct the first and/or second sale
in which they were cffered.

Respectfully submitted

TYRE ¥W. BURTON
Assistant Attorney General

APPROVED:
:. L‘i. TA!ER

(Acting) Attorney Gemeral
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