
. -"- - . ·T~TION: I 
DELINQUENT iANns: \ Delinque~t lands may not be sold tor 

~ taxes to the highest bidder at the third 
time they are offe red tor sale unless 
they have been properly advertised at 
the first and second sales in which they 
are offered. 

ADVERTISEMENT: 

September 20. 1938 

FfLr.:D L .._ 

Bon. Paul N. Chitwood 
Prosecuting At torney 
Bernolda County 
Center.ille, Missouri 

(o 
Dear Sir: 

This is i n reply to yours ot recent date wherein 
JOU request an opinion from this department on the fol­
lowing question•: 

"l. What is the legal effect ot a 
f ailure to advertise the delinquent 
land bef ore sale , i n succession as 
l aw proTidea; t or exampl e, i f land is 
advertised for sale under this l aw 
one year and no bid is received; the 
same land i s not advertised t he second 
year, but is advertised t he third year ? 
ill the t ailur to advertise and otter 

the land tor sale aa provided by this 
l.aw invalidate the sal.e? 

" 2 . The third time the Col.l.ector of fers 
t he seme l and t or sal e for delinquent 
taxe&, it is sol d t o the hi ghest bidder 
tor cash. Now i s t he record owner (or 
person who lets the l and sell tor taxes ) 
entitled t o bid on such lands , have them 
struck ott t o him tor a very nominal sum. 
and then demand a Certif icate of Purchase?" 

On the second question. we find t hat this office 
on October 16 , 1936 , by an opinion to r . J . B. Greer , 
County Collector of Pettis Co~ty. covered t he same 
subject, and we are encl osing a copy ot this opinion tor 
your information. 
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As to your first question , we find that the 
proTisione of Section 9g52b, LaWB of Li s souri, 1933, page 
~o. ar e applicable. This section i s a s follows: 

"The county collector •hall cause a 
c·opy of such liat of delinquent landa 
and l ots to be pri nted in some news­
paper of gener al circula tion and pub­
lished in the county, tor three 
consecuti ve weeks , one i nsertion 
weekly , before such sale, the last 
insertion to be at l east fifteen days 
prior t o the fir st ~onday in November. 
And it shall onl1 be neoeaaary i n the 
printed and published list to state 1n 
the aggr egate t he amount of taxea , 
penalty, interest and cost due thereon, 
each year separa t ely s t at ed , ~d the land 
therein described shall be described in 
f orty- acre t racts or other legal sub­
division, and t he lots shall be described 
by number , block, addition , etc.; pro­
vided, however, that i f a part or part• 
of any f orty-acre tract or other legal 
subdivision or lot is assessed on the 
t ax books to two or more parties a~ 
owners thereof , then, as to such land 
or lots , such l i st shall be so prepared 
and separated. To such l ist shall be 
attached and in like manner so printed 
and publ i shed a notice that so much ot 
said lands and lots as may be neces sary 
to discharge the t axes , intereat and 
char ges which may be due thereon at the 
time of sale will be sol d at public 
auction at the courthouse door or such 
county, on the first Monday i n NoTember 
next t hereafter , co '&ncing at ten o'clock 
of sai d day and oonti~uing t rom day to 
ds.1 t hereafter until a l1 are offered. The 
county collector s hall, on or before 'he 
day of sale . 1naert at the toot of such 
list on his record a copy of such notice 
and certify on sald r ecord 11lmediatel7 
following such notice t he nama of the aewa-
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paper of the county tn which such 
notice was printed and published ~4 
t he date s of insertions of such notice 
i n sueh newspaper. The expense ot such 
printing shall be paid by the purchaser 
or purcha sers of the lands and/or lots 
sold and shall not exceed t he r a te fixed 
in the county printing contract , if any, · 
but in no eyent to exo.ed t he leg~l rate 
f or t he entire notice , as such l • gal rate 
is fixed by Sec. 13773 , which cost ot 
printing at the rat e specified shAll be 
taxed a s part of t he coats of the sale 
ot an.y land or l.ot contained in such liat 
and disposed of at such sale, and the 
total cost of printing such notice ahall 
be prorated against all such lands or 
lots so sold or redeemed prior to any 
such s ale. " 

This aection specif ically sets out the duties and 
the procedure for t he county collector to tollew ia 
adyerti sing del inquent l ands fo r sale t or ~axe a. Eaolt 
and eYery step of thia procedure must be followed by the 
collector before he can acquire Jurisdiction to aell 
delinquent lands for t axes. 

The rule 1s W8ll settled in this stat e ; and aa 
stat ed i n the ease of Spurlock v. Dougherty, 81 Mo. lVl . 
1 . o. 181, wherein the court in speaking or a notice ot 
sa le of delinq~ent l ands for taxes said : 

"The notice is the indispensable pre­
requisite , and without it t he oourt had 
no Jurisdiction. In Large v. Fisher . 
4:9 Mo . 307, Judge Adams says : ' .'\ regu­
l ar notice published as the l aw ~equires~ 
i s the very f oundation of t he oollector•s 
authority to sell . In selling lands tor 
tax es , be i s executing a mare naked atat­
utory power , and t he rights of t he citizen 
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·t o his property cannot be divested 
by thi s ki nd of sale , unl ess i t appears 
a f f i rmative l y from t he f orm of the col­
l e ctor' s deed that al l t he prerequi s ites 
of the st atute h&ve been s t r ictly pursued. 
This is t he sett led l aw ot t his State . ' 
(Citing cases .) " 

The rule for construction of such statutes 1• 
also set out i n 26 R. c. L. , page 394 , Section 354, aa 
follows : 

"There is no pr esumpti on in f avor of 
t he val idity of a tax t i t le based upon 
a sale by a collector as an administra­
tive act . One who claims t i~le t o the 
proper ty of another by virt ue of a sale 
for nonpayment of taxes is bound t o show 
t he existence of every tact necessary to 
give juri sdiction and autho~ity to the 
officer who made the sal e , and a str ict 
compl i ance by him wit h al l things re­
quired by t he statut e in car rying out the 
sal e . * * *" 

Section 9953 , Laws of Mi ssouri, 1~3, page 4.32 • 
pr ovides as fo llows : 

" I f a t the firs t offering of sale or any 
tra ct of l and or l ot under the provisi ona 
of t his act no person s hall bid therefor 
a sum equal to t he d~linquent t axes thereon 
with int er est , penalt y and cost s , \ hen t he 
clerk of the sal e shall note such fact in 
his recor d of sal e and the county col­
lect or shall not e a r ecital t hereof in 
h.is record contai ni ng the l ist of delin­
quent lands and l ot s , and sai d t racts ot 
land or lots shall be agai n offer ed for 
sale , at the next sale of Qelinquent lands 
aud l ots as in t hi s act provided, it such 
l ands or lots be at such t ime delinqu_ent . 
I t a t t he ·second offering tor sal.e no 
person shall bid therefor a s um equal. t o 
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the t hen delinquent t axes thereon 
with inter est , penal ty and cost s , then 
the cler k cf the sale shall not e such 
fact upon his r ecord of the . sale , and 
t he count y collector shall ent er a r e­
cital of such raet i n his r ecor d book 
containing the l i st of delinquent lands 
and l ot s . " 

This s ection defini tely r equires t hat t he delin­
quent lands vmi ch are not sol Q at t he f i r s t s al e shall 
again be offer ed for sale at t he next sal e of l ands and 
lots !.! .!£ t hi s ~ :grovi ded. As stat ed in Section ~il52b, 
supra , or t lii'S"act , i t i s ne cessary to advertise the 
lande each t i me they ar e of f ered for sal e , and t here ia 
no doubt t hat t he l awmaker s , by t he l anguage of sai d 
Section 9953 , i nt ended that the pr ocedure tor offer i ng 
t he delin~uent l ands for sale t he second time should be 
t he same a s pr escribed for off ering them f or sale the 
firs t t i me . That is , t he county coll ector , before he 
can l egally offer delinquent lands tor sal e f or taxea 
the second or third time , must at each t i me t hey are. 
of fered f or sal e have adver t i sed them as provided by Sec­
tion 9~52b , supr a . 

26 R. c. L ., page 3 97, Secti on 356 , states t he 
rule as follows : 

" With r espect to t he pr oceedi ngs of 
t he collector i n sel ling t he propertr, 
no distincti on i s drawn bet ween mandat ory 
and directory requir ements ot l aw. Un­
l e ss t he colle ctor acts as t he l aw directs 
he acts wit hout authorit y and the sale i s 
i nvalid , even it t he requirement which 
he fai l ed to compl y w1. t h was not imposed 
for t he pr ot ecti on of t he owner ot the 
l and assessed. * * * The validi ty or a 
tax ~ale depends wholly upon compliance 
wit h t he statutes authorizi ng t he sale. 
* * * " • 

Secticm 9953a, L aws ot Mi ssouri. 193~. page 4,32• 
proTidea as :ro~ows: 
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"~fuenever 8llY l ands have been or shall 
hereafter be offered t or sale f or de­
linquent taxes , interest , penalty and 
costs by t he collector of t he proper 
county for any t \ro successive years 
and no person shall have bid t herefor 
a sum equal to t he deli nquent taxes 
thereon , interest, penal ty and costa 
provided- by l aw, then such county col­
lector shall a t the next regul ar tax 
sale of lands for delinquen t taxes , 
sell t he same to t he -highest bid~er , 
and the purchaser t hereof shall acquire 
thereby t he same interest therein as is 
acquir ed by purchasers of other lands 
a t such delin~uent t ax sal es . " 

This section authorizes the collector to sell 
delinquent l ands to t he highest bidder when they have 
been of fered f or s ale t wo years successively and they were 
not sol d becaus e of t he insufficiency of the bid t o pay the 
taxes, interest , penalty and costs . 

CONCLUSION 

From t he foregoing , we are of the opinion that 
i f t he county collector fail s to adverti se delinquent 
l ands f or sale at t he second t ime they are offered tor 
aale , he has no jurisdiction or authority to make such 
otter and sale, and t hat all of his proceedings in con­
nection with such offer and sale are null and void. We 
ar e further of the opini on tha t if the county collector 
offers tor the third time delinquent l ands for sale for 
taxes which have not been properl y advertised for aale 
the first, second or third year i n whieh they are offered, 
he .is w1 thout jurisdiction to offer s uch l ands tor sa.le 
to the highest bidder as provi ded by Section 9953a. supra, 
and bia acta and proceedings are null and To14. HoweTer. 
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i f at the t hird s~le such delinquent lands have been 
properly adver t i sed , t hey may be s ol d i f t he amount 
of the bid is enough to p&y the delinquent t~xes , 
interest, penalty and cost s , even t hough the l ands were 
not properly t:idver t ised c.t the fi r s t and/ or second sale 
in which t hey wer e offered. 

Respectfully submitted 

TIRE l•! . BURTON 
~ssistant At t or ney Genera l 

APPRO~ : 

t . ~. T.t+.YLOR 
(Acting) Attorney General 


