
TAXATION: Ccunty court must make a levy under ~~ction '7JM, R. s. 
Mo . 1929. Moneys derived from levy under said section 
Should not be placed in the budget but Should be 
disbursed according to the terms of the statute. 

l!onorable Hi chard Chamier 
rrosecuti~ Attor ney 
handolph County 
~oberly , ~1ssour1 

Dear ~ir: 

FIL ED 

/0 

This Department i s 1n r eceipt of your letter 
of blay 3d, wherein you request an opinion embodying the 
following facts: · 

" ~ection 7890, Hevised ~tatutes o~ 
Mi ssouri. 1929 1 requires count i es 
o~ t he size of Randolph County to 
levy at the may Term of t he County 
Court, for the credit of the ' County 
hoad and Bridge Fund' a levy not to 
exceed 20¢ per ~100 . 00 as a road tax. 

"IJ.he budget law starting at page 340 
of the Session hcts of 1933 provides 
that the County shal l e stimate t he 
amount of money needed for various 
purpose s and pasa~a l evy sufficient 
to provide such fund. In thi s county 
the money needed for the county road 
work i s incl uded in t he general l evy • 

• 
"The County Court bas asked that you 
a dvise whether or not it is necessary 
to follow the mandatory provi sion of 
Section 'm90 after t he budget law bas 
been passed. lf it i s not ·necessary 
they propose to raise all fUnds neces­
sary for county road work from the 
general l evy and propose to not levy 
under t he provisions of Section ~90 • 

.. 
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Please advise them Whether or not they 
must make this lev.y. 

"If' they mu s t l evy under .:>ection ?890 
t he County Cl er k desir~ s t .o know 
vthether he must zr.Ai ntain a ' County 
Road and Bridge l-und' ; or tthe ther the 
money r a ised by this levy should be 
distributed as county monie s are re­
quired to be distributed by the budget 
·law. 

"l t i s t he understandi ng of our l.ounty 
Court that ~ction 7891 , nevised !>tatutea 
of Missouri, 1929 , can be u sed t o raifB 
fund s for t he special road districts. 

• 

It i s well t o bear in mind the provisions of Section 
7890, R. ~. ~~. 1929, mentioned !n your l etter, and same i s 
herewith quoted in f'Ul.l as f'ollows: 

" T.he county courts ~ the several 
counties of thi s s tate , having a 
popula tion o~ l oss than two hundred 
and fifty thousand inhabitants, at 
the .May t e r m thereof in each year, 
shall l evy upon all real and personal 
property made taxable by law a tax 
of' not more than t wenty cents on the 
one h\Uldred dol l ars valuation a a a 
road tax, w.r. ich l evy shall be colle cted 
and paid into the county t r easury as 
other revenue , and ahall be placed 
t o the cred1 t of' the 'county road and 
bridge f'und. ' " 

ibe effect of' t he Budget ACt has of ten been construed 
by t his Department a s not the comple te repeal of t h e financial 
structure of a county but more f or t he purpo8e of promoting 
economy and eff iciency i n county government, and t he Act has 
f'urther been cons trued as r epea ling on ly such sections as are 
in direct con f lict w1 t h it and cannot be harmonized with tba 
sp1ri t and purpose of the Budget Act. Section 22, Laws of 
Mis souri, 1933, page 361. 



~/ 
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Carefully construing the terms of section 7890, 
supra , we cannot construe such terms to be in cont'lict 
with the terms of the Budget Act, but the. eff ect o.f both 
the act and the section i n carrying out the terms must be 
considered, and t he questions are t o the effect: (a) As 
to whether or not the county court must make a levy under 
.:>action 7890; and (b) i.f the count) court makes t he levy 
in accordance with the terms o.f Section 7890 are such .fUnds 
so r a ised by the levy to be dist ributed in conformity with 
the terms of the Budget Act? 

Under the general powers o.f the county court , 
g iven by ~e Constitution, Section 11 of Art~cle X, the 
Legi s lature enacted Section 7890, quoted supra, as a part 
of the road taxing scheme. State ex rel. Kersey v. Land 
Cooperage Co., 317 ~o . 1. c. 45. .e think that the 
ata tute i s mandatory 1n its terms and has been so declared 
by the decision of State to the Use of Covington v. Wabaah­
Ry. Co., 319 Mo . 1. c. 305, as f ollows: 

"The prototype of thi s section was 
enacted by Laws 1899, p . 340 ( Sec. 
9436, R. s . 1899 ), by which it was 
provided that county courts may levy 
a road tax o.f not less than f ive cents 
or more than twenty cents on the $100 
valuation, to be deducted from the 
levy made for county purposes . The 
statute has come on down as Section 19, 
page 743, Lawa 1909 ; .Section 10481, 
Revised Statutes 1909; Laws 1913, 
page 667; Section 36, page -'57, Laws 
1917; Section ~0682, Revised Statutes 
1919; and Laws 1921 ( Ex. Seas.) p . 
172. The law o.f 1909 dropped tbe 
f ive cent minimum imposed by the law 
o.f 1899 , and a l so omitted t h e specific 
provi sion that t he road tax be deducted 
.from t he l evy made for county purposes. 
The 1913 law put back a min~ o.f 
ten cents, which wa s carr i ed in the 
s t a tute until stricken out by the 
amendment in 1921. Now there is no 
mimmum requirement, but t he aection 
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during all this twenty years. nearly, 
bas been rer arded a s a mc...ndatory 
5tatute requiring the levy of a road 
tax w1 thin the limit ( or li.mi t s) 
specified f r om tin~ to time." 

Therefore ~ it become s the duty of the county court 
to make a levy of some nature under Section 7890,. or course, 
the amount i s discretionary with the county court. 

Our answer t o your first question being in the 
affirmative~ it b ecomes necessary to refer briefly to certain 
t e r ms 1n the Budget Act to answer your s econd question. 

In uection 1, Laws of l.'lis souri • 19-33, page 341~ 
the act uses t he f ollowing expressions: 

"* -;:- ~.-:,henev-er t h e term revenue i a 
used in this act 1t shall be under­
s tood and taken to mean the ordinary 
or general revenue to be used for 
the curren t expense s of the county 
a s i s provided by thi s act regardless 
of the source f r om which derived . * * *' 
"J.'h.e r e ceipts shall :how the cash 
balance on hand as of January first 
and not obligated, also a l l revenue 
collected and an estimate of all 
revenue to be collected~also all moneys 
received or estimated to be r e ceived 
dUPing the current year. * -!<- -:~ *" 

~bis would appear to include al~ forms of revenue which 
apparently would include the levy under Section 7890~ a s 
a l eVJ' under this section i s cons idered. . a levy "for count}' 
purposes." State ex rel. v . Railroad, 319 Mo. 302. 

But under Section 2, page 341~ Laws of Mi s souri , 
1933, the county court is directed to classi!'y the expendi­
tures in such a way as to preserve priority of each cla'ss. 
The .t1.rst five c;lasse s are def1.n1te in their terms and set 
f orth pre cisely the items whiCh abe to be c~assified. The 
only class whieh could be said by inference or re~erence to 
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include roads and bridges is Class 3~ which is a s 
follows: 

"lbe county court shall n~t set 
a s ide and apportion. the amount 
required, i f' any, f"cr the upkeep, 
repair or replaceme.nt of' bridges on 
other than state highways (and not 
in any special road distriet) which 
shall constitute the third obligation 
of the county." 

However, this class refers to the 'l,jpkeep, repai.r or replace­
ment of bridges not on state highways or 1n special road 
districts . No provision is made for the upkee~ or repair 
of roads. Cla ss 6 merely attempts to provide for any excess 
money which the county court may have on hand after providing 
for the other five claases, and i n 'order to have funds 1n 
this class it is neees sary f or t he county to be solvent and 
not owing any outstanding 1'(arrants. 

~us, the s~tuation reso~ves itself into the fact 
that the terms used in the first section of the Budget Act 
are broad enough to include f\tnds derived under a leTT 
provided for 1n Section 7890, but the Budget Act fails to 
offer any clasa1ficat1on for such fUnds. 

In view of the tact that the Budget Act in nowise 
provides for the use of tunds derived under Section 7890 
or the manner 1n whiCh they Shall be spent or classified. 
we are of the opinion that, such fUnds do not come 1fith.1n 
the provisions of the Budget Act and as contained 1n Section 
7890 they "shall be placed to t he credit of the 'county 
road and bridge fund."' And we are of' the further op1n1on v 
t ba t they should be kept in said f und and expended 1ndepend­
ent~y of t he Budget Act. 

The la.at paragraph in your request is not 
auff1ciently dof1n1te for us to determine the exact question. 
However, we assume that the eou~y court desires to make an 
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additional l evy under Section 7891 , R. ~. Ao. 1929 , 
empower ing said county court so to do for the purpose of 
raising fUnds only 1n a special road district, or can 
the county court use the funds levi ed by t his secti on 
1n a special road distr ict? 

In e ither event we t h ink the s t atute i s p l ain 
in the proviao therein contained, Which i s a s ~ollows: 

" rrovided,,howeve~, that a l l that 
~art or portion o f sai d tax which shal l 
arise f rom and be colle cted and paid 
upon any prqperty l ying and being with­
i n any r oad district shall be paid 
int o the county treasury and p l a ced 
t the credit of the special road 
district ~ or other r oad district, from 
lmich it arose , and shall be paid out 
to the respecti ve road d i s tricts 
upon warrants of the county court, 
1n favor of the co~is sioners , 
t r easur er or overseer of the district, 
as the cas e nJ.ay be : " 

Section 7891 , supra , has been constr~ed by the cour t i n 
State ex r el . v . Cooperage , 317 ~o . 45 , as not being a part 
of county l evy, or , in other words, not a l evy f or current 
county expenditures . 

a .. .~.·RvV...J.C : 

J . .c.. . 'l'.r•YLOR 
< ~cting ) At torney-General 

OWN~ ill 

Hespectful.ly submitted 

OLLIVER ~ . NOLEN 
As..;istant httor ney-Uener a l 


