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Finance company, under i hattel mortgage 
with provision of power for sale, can re­
possess without filing suit. 

September 20, 1938 7 
J 

r 

F/L[ol 
Colonel B. u. Casteel, SUpt., 
l issour1 State Highway Patrol , 
Jefferson City, liissouri. 

Dear Sir: 

We acknowledge receipt of your letter of 
September 16 , 1938, requesting an opinion from this 
office, in compliance with a request to .your depart­
ment made by Capt. Lewis B. Howard, Commanding Officer 
~ Troop "D", Springt'ield , l~issouri, which reads as 
follOWIIZ 

"1. A number of automobile finance 
companies in this district have always 
made it a pr actice when payments on 
automobiles which are mortgaged to 
them have become delinquent to t ake 
possession of these automobiles where 
ever they happen to find t hem, without 
any process of law whatever. 

"2. They Justify this action under 
the terms of the standard chattel mort­
gage, a copy ot which is attached hereto 
for the information of the Attorney 
General, 

"3. The question for opinion is whether 
or not these finance companies have the 
right under this chattel mortl age to 
summarily take possession under the 
terms of this chattel mortgage of a 
properly registered motor vehicle, tne 
owner or ~ich has been issued a ~i ssouri 
certif icate of title . " 

l . 
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Under chattel mortgages which do not include 
the power or sale, a forec losure can only be had by 
t iling a petition in the of tiee or the circuit court. 
This procedure should follow Section 3060, R. s. Uo. 
1g29 , which reads as f ollows : 

"All mort gagees or real estate or 
personal estat e , including leasehold 
i nterests , when the debt or damages 
secured amounts to f ifty dollars or 
more, may file a petition in the off ice 
or the circuit court against the mort­
gagor and t he actual t enants or occupiers 
or such real est at e , or persons in pos­
sessi on of personal property, se t t ing 
forth t he substance ot the mortgage 
deed , and praying t hat judgment may be 
rendered tor the debt or damages , and 
t hat t he e~uity of redemption mdy be 
f or eclosed , and the mortgaged property 
sold to s atisfy the amount due . " 

The above section does not include chattel mort­
gages where t he amount i nvolved is less than one hundred 
dollars. The procedure for the foreclosure of chattel 
mortgages where the amount does not exceed one hundred 
dollars is set out in Section 3074 , R. s . Mo. 1929, 
which r eads as folloWs: 

"In all mortgages in which personal 
estate al one i s conveyed, and the debt 
secured thereby, exclusive of interest , 
shall not exceed one hundred dollars , 
the mortgagee or his per sonal repr e­
sentatives , upon defau l t bei ng mado in 
the payment of the mortgage debt by the 
mortgagor or his legal represent atives, 
may sell the mortgaged property or so 
much t hereof as will satisfy his debt , 
giving the mortgagor, after default in 
the payment of t he debt, sixty days ' 
previous notice , in writing , t hat the 
mortgaged property will be sold, unlesa 
the debt secured by it i s paid, and 
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givi ng th~rty days ' notice ot the 
time and pl ace of sale ; th~ notice to 
be published in t he same manner as a 
sheriff's notice of the sale of r eal 
estate . " 

Where the power of sale i s included in the 
chattel mortgage and where t he amount of the loan may 
be any amount or money , the procedure ot foreclosure ia 
governed by Section 3075 , R. s. ~o . 1929 , whi ch read• 
as follows : 

"All mortgages ot real or personal 
property, or both, with powers of sale 
i n the mortgagee , and all sales made 
·by such mort gagee or his personal repre­
sentatives , in pursuance of the provi sions 
of such mort gages , shal.l be va lid and 
binding by t he l aws of this state upon 
t he mor t gagors , Sll.d all persons cla~ming 
under t hem , and shall forever foreclose 
all r ight and equit7 of redemption or 
the property so sold: Provided , that 
nothing herein shall be construed to 
affect in any vray the right s of a tenant 
to the groning and unharvested crops on 
l ands f or eclosed as afor esai d , to the 
extent of the interest of such te~ant 
under t he terms of contract or lease 
between such t enant and the sai d mort­
gagor or his personal representatives . " 

According to the copy of the standard form of 
chattel mortgage att ached to your request , t he procedure 
of foreclosure is therein set out and also t he method 
of private or publ ic sale upon the default of the debt 
secured by t he mort~age . This mortgage i s t he standard 
tor.a uaed by most finance companies . The part referred 
to in t he standard chattel mortgage blank is as t olr owa: 

" I f the mor t gagor shall make default 
i n the payment ot any insta llment or 
said note , or commit a breach of any 
of the covenants or agreements he1·eof, 
or if said mortgagee , i t s .regular repre-
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sentatives , successors , or assi gns 
shall deem said mortgage , or said 
chattel , or sai d debt , or said security, 
unsafe or insecure, then and in that 
event t he mort gagee , its regular repre­
sentatives , successors , or assigns shall 
be immediately and forthwith entitled 
to the ~osseesion of the personal property 
hereinbe~ore described , and may immedi ­
atelJ take posses s ion or the same , With 
or without notice or demand , notice and 
demand beins expressly waived. 

"Said morte;agee is hereby author ized to 
enter upon the premises where said property 
may be found without liability for trea­
pase in so onterin6 , nd remove and sell 
t he same , either at •ublic auction or 
private sal e i n such manner and at such 
time and pl ace as the mortgagee , or assigns , 
shall deem best , without demand for per­
formance , or notice of sale , and the mort­
gaged property may be sold without being 
physically present at said sale , said de­
mand and ~otice and the presence of said 
property at the place of sale being hereby 
expressl y waived , and out of the proceeds 
or s~id sa le, pay the cos~ of foreclosing 
this mortgage , and the expense or pursuing, 
taking , keeping , and selling sai d goods 
and chattels including the attorney'e tee 
provided f or in the note hereinbefore 
described , and apr l Y t he residue therefrom 
toward t he payment of seid indebte~ess 
or any unpaid part thereof i n such m~ner 
as said mort gagee may e lect, r endering the 
surplus , if any , unto said mortgagor upon 
demand , and said mortgagee may purchase at 
any such sale in the same manner and to the 
same effect as any person not interested 
therein. " 



·. 

Col. B. u. Casteel -5- Sept . 20, 1938 

Under this authority grant ed in the above standard 
chattel mortgage , t he mortgagee may enter upon the private 
premises ot t he mortgago~ and r epossess the automobile in 
any manner and sell t he same . It is customary to:r finance 
companies , when they l oan money on an automobile &nd take 
a chattel mort gage , to require a blank: assigmnent or the 
certificate of t i tle f or t he reason that the chatt el 
mortgage i n itself is t he sane as a sale from the mort­
gagor to the mortgagee , which will become tinal upon the 
default ot any payments , etc ., or may become void upon 
the payment ot the debt ~et out in the chattel mortgage . 

According to Day v . National Bond & Invest ment 
Co., 99 s. w. (2d} 117 , 1. c . 118 and 120 , the court said: 

"It being conceded tha t the defendant, 
at t he time it too~ the automobile 
from pl a i ntif f , hel d a valid subsist­
ing ~ortgagJ lien on the automobile , 
and that pl ai ntif f , at t he t ime , was 
i n default , having f ailed to make pay­
ment pr ovided f or i n sai d not e and 
chattel mortgage , t he defendant a s 
mortgagee v~s entitled t o possession 
ot the automobile . The recognized rule 
is t hat after cond1t1Qn broken the 
mortgagee of per·sonal property , at 
least for the purpose or possession 
and due f oreclosure , i s regarded as 
the absolute owner. Lange v . ll i dwest 
Mot or Securities Co. (l'o . ~PP • ) 231 

• ~. 272 ; Ueyer Bros . ~rug Co. v . Self , 
77 t;o . ... ; pp . 284 ; Robinson v . Campbell , 
8 Lo . 365. As wa s poi nted out i n the 
case of 1. eyer Bros . Drug Co . v . Self , 
supra , 'the mort3agee does not need the 
consent of the ~ortgagor to t ake poses­
si.on a.tter condition br oken . He can t ake 
possession as he may. He can replevin 
the property. He may take it wherever _ 
he f inds i t . It is hi s property.' 
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"~e ooncur in the rule ·as quoted by 
plaintiff , respondent, in his brief, as 
fo1lows: 'It is well settled that, atter 
condition broken, the legal title to 
mortgage chattels vests in the mortgaeee . 
The right of the mortgagee to seize 
mortgaged ~hattels after oond1~1on 
broken is a license coupled with an 
interest , which cannot be revoked by the· 
mortgagor. It is a part or the considera­
tion or the mortgage , and to allow the 
mortgagor to revoke it would be a tra~d 
upon the rights or the mortgagee , and 
would very muoh impair the value ot 
chattel mortgages as seaur1ties. The 
right to seize carries with it by neoaa­
sary implication the right to do vmatever 
i s reaaouably neceaaary to make the seizure . 
including the right to peaceably enter upon 
the premises of the mortgagor. There ia 
one restriction. however , which the law 
imposes upon this right . It must be 
exercised without provoking a breach ot 
the peaoe .• 1111s v. Whittle , 82 s. c. 
~00, 64. S . E. 4.10, cited w1 th approval. 
in Lange v. ~idwest otor Securities co. 
(Mo. App. ) 231 s. w. 272. loc. cit. 27,." 

CONCWSI ON 

In view of the foregoing, it ia the opinion ot 
this department tha t the finance company has the right 
under the chattel mortgage , as aet out in the standard 
tor,m attaohed to your request , to summarily take poaseaaion 
under the t erms of tnis chattel mortgage of a properlr reg­
istered motor vehicle, the owner ot whioh has beea issue4 
a Mi ssouri certificate of title. Under no circumftanoea 
can the mort gagee take possession o~ a proper17 r•g1atered 
motor vehiole under the terms ot a chattel mortgage whioh 

' 
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proTidea tor power of sale where the mortgagee in re­
possessing would be compelled to provoke a breach ot the 
pea~• · In t hat case i t would be neoesaar7 to fi1e a 
court proceeding·, which is usually a replevin suit. 

Respec~tully eubmit,ed 

w. J . BURKE 
Assistant Attorney General 

APPROVED ; 

J. :a:. f.At't6R 
( cting) Attorney General 


