
CITIES: May not erect buildings with the primary object 
of renting same when completed. 

September 2 , 1938 
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Mr. Joe Martin Carter, Sec. 
Chamber of Commerce 
Doniphan, Ui ssouri 

De ar Ur . Carter: 

We wish t o acknowledge your request for an 
opinion under date of August 17, 1938, a s follows: 

"The City Council, backed by the Chamber 
of Commerce, is consi dering submitting 
a bond issue (within the legal. limit) 
for a hospital within the Doniphan City 
limits. 

"It is possibl e to get a P. \ . A. Loan and 
Grant f or this purpose, if bonda can be 
voted. On completion, the hospital will 
be rented for enough to make it almost 
self- liquidating , but not entirel7 so. 

" Please advise us if a fourth class city, 
such a s Doniphan, can legally vote bonds 
for this purpose . If not, we will go no 
further because , ot course, the bonds 
woul.d not be saleable.n 

From your reque s t , the only question p resented 
is whether Don1pho.n, .Mi:lsouri, a city of the .fourth class , 
ha s the power to vote bonds for a hospital and supplement 
it with a Federal grant f or the purpose of building a hos­
pital and renting to private interests. 

McQuillin on Muni cipal Corporations , Vol . 3, 
Section 1218, page 721, points out that a municipal corpora­
.t1on c annot erect a building as an i nvestment as f ollows: 
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"If it has more room in such a building 
than is needed for municipal purposes , 
it may rent out a portion of itJ though 
a m~cipal coryoration cannot erect 
buildings as an investment. And where 
a town erec1s a new mubicLpal building, 
thus leaving useless an old one , it may 
repair the old one for the purpose of 
renting it . While it would be legal if 
the pri mary purpose were to invest money 
i n a building to rent, the town having 
no longer any use for the building need 
not saerifice it, but may do what one might 
prudently do with such a building. " 

And in the case of Bates vs . Hassett, 60 Vt1 
530, 15 Atl . 200 , l . c~· 202, the court, in pointinc out 
that a town has no right as - ~ prirrary purpose to erect 
buildings to r ent , said: 

"The town has no right as a prim8.17 pur­
pose to erect buildings to rent; but if, 
in the er ection of its hall for its proper 
municipal uses, it conceives t hat it will 
lighten its burdens to rent part of ita 
building , whereby an income is gained, 
no sound reason is suggested why it may 
not do so . The true distinction drawn 
in t he authorities is this: If the 
prLmary object of a public expenditure 
is to subserve a public municipal pur ­
pose , the expenditure is legal , notwith­
standing it also involves as an incident 
an expense, which, standing alone, would 
not be lawful . But if the primary object 
is not to subserve a public municipa.l 
purpose , but to promote some private end, 
the expenditure is illegal, even thou[ h 
it may incidental ly serve some public 
purpose . This is the test where good 
faith is exercised in making t he ex­
penditure . I f a public purpose is set 
up as a mere pretex~ to conceal a private 
purpose , of course the expenditure is 
illegal and fraudulent . " 

' 
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From the f oregoing, we are of the opinion that 
Doniphan, Mi8souri, a eity of the fourth class, may not 
vote bonds for a hospi~al and supplement it with a Federal 
grant f or the purpose of building a hospital which, when 
constructed, would be r ented to private interests. 

Respectfully submitted 

MAX WASSERMAN 
Assi s tant Attorney Gener al 

Ar .~; ROVLD : 

J. E. TAYLOR 
(Aeti ng ) Att orney General 

M.Vi :FE 


