OFFICEES = The office of mayor of the city of the
‘ fourth class and the office of presiging
judge of the county court may not at
the same time be held by one person.
The acceptance of the latter office
will forfeit the former

vecember 9, 1938

Honorable J. P, Campbell

State Representative v
Doniphan, lilssourl e

Dear Sir:

This will acknowledge your letter of recent
date requesgting an opinion from this Departument, read-
ing as follows: '

trhe mayor of thils city of
the fourth class has been
elected presiding judge of
the county court.

"Can he hold hoth offices,
or when he takes the osath
of offlce as judge of the
county court will e not
automatlicelly ceuse to be
meyor of the city? "

No doubt your request for an opinion was
prompted because of your knovwledge of the constitutional
provision which prohibits the holding of more than one
office by the same person at the same time in this
state. This 1is Section 18, of Article [X, of the Con-
stitution of Lilssourli, and reads as follows:

"in cities or counties having

more than two hundred thousend
inhebitants, no person shall,

at tihie mame tlme, be a stale officer
and an ofiicer of any county, city,
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or other municipalitys; and no
person shall, =t the seme time,
£111 two municlpal offices,
either in the same of different
manicipalities; but this sec-
tion shall not epply to notaries
public, Jjustices of the pesce or
officers of the militie,"

In the case of Hickelson v, City of Hardin,
282 Mo. 198, 203, the Supreme Court of ¥lssourl haed oe-
"casion to consider thils constitutional provision, and
saids

"we are of opinion that the
proper construction of the
section is that 1t applies .
only in counties and clties
having more than two hundred
thousand inhabitants."

Obviously, the constitutional provision above
referred to does not prohibit the holdlng of wmore than
one office at the same time by the same person, in
citles or countles having less than two hundred thouse
and inhsblitents. Thus, in a clty of yeur class and
county, & person mey hold en offlce In the county and

also an office under the c¢ity, the only limifation
in tids respect is that the holdlng of the two
offices by the same person shall not be incompatible
wlth one snother, that 1s to say; that no conflict
in the duties required by the respective offices
should arise so as to mske such holaing of offlces
incompatible with one another.,

A8 to whether or not the mayor of the city
of the fourth class may st the same time hold the
office of presiding judge of the county court, to
which he has been recently elected, depends upon
whether or not the offlices are incompatible with one
another,
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The general rule in this stste with respect
to incompatibility of offices hias been leld down in
the case of State ex rel Vialker v, Bus, 135 lo. 3235,
338, as follows:

"The remaining inculry 1s

whether the duties of the

office of deputy sherilff and

thore of =schoeol director are

8o inconsistent and incom~

patible as to render it ime

proper thaet respondent should

hold both at the same time,

At common lzw the only limit

to the number oi offices one

person mizht hold was that

they should be compatible and

conslstent. The incompatibllity

does not conslst in a physicsl in-

ability of one person to dils-

tharge the dutles of the two of- (
fices, but there rust be some 1in=- |
consistency 1In the functions of f
the two; some conflict in the
duties reouired of the officers,
as where one has some supervision
of the other, is required to

deal with, conbirol, or assist him,

"It was saicd by Judge FOLGLR, in
People ex rel, v, Green, 58 N.Y,
loc. cit. 304: tvhere one office
is not subordinate to the other,
nor the relations of the one to
the other such as are inconsistent
and repugnant, there 1s not thsat
incompatibility from which the

law declares that the accepbeance
of the one 1s the wacation of the
other. The force of the word, in
its application to thilis metter 1is,
that from the nature and relations
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to each other, of the two places,
they ousht not to be hield by the
sagie person, from the contrariety
ancd antagonisn which would result
in the attempt by one person to
falthfully and impartially dis-
charge the duties of one, toward
the incumbent of the other. Thus,
& man may not be landlord and
tenant of the same preslses. e
may be lendlord of one farm and
tenant of another, thoush he umsy
not at the sams hour e able to do
the duty of each relation. The
offices mmat subordinate, one

the other, and they must, per se,
have the right to interfere, one
with the other, before they are
incompatible at commion law, ' "

From these considerations, it necessarily fol=-
lows that we must examine the dutles imposed upon the
offices of mayor of the city of the fourth class and
presiding judge of the county court, to determine
whether or not such offices would be inconsistent with
one enother and that no Incompatlbllity exists so thsat
‘the acceptsance of the one vwould vacate the other, In
this respect your attention is directed to Section
6953,0f Hevised Statutes fissouri 1629, relating to the
duties of the mayor of the eilty of the fourth class,

"The meyor shall have a seab

in and preside over the boerd

of aldermen, but shall not vote
on any guestion excspt in case

of a tie, nor shall he preside

or vote in cases when he 1s an
interested perty. fie shall
exercise a general supervision
over 8ll the officeras and affairs
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of the eity, and shall teke
care that the ordinsnces of
the eity, sna the state laws
“relating to such c¢ity, are
complled with, "

Lection 6958, of Levlsed Statutes Hissouri 1929,
provides as follows:

"The mayor shall be active and
vigilant in enforcing all laws
and ordinances for the gzovern-
ment of the city, end he shall
cauge all subordinaste officers
to be derlt with promptly for
any neglect or wviolation of
duty; and he is hereby authorized
to call on every male inhabitant
of the city over eighteen years
of age and under fifty, to aid
in enforcing the laws,”

Sectlon 208¢, of Hevised Statubtes Missourl 1928, provides,
in part, as follows:

"Ho judge of any county court
in the state siall, % % = %
act as director in any railroad
company in which such county or

- any townshlp, pert of a township,
city or incorporated town or
village therein is a stockliolder,

s ]
o 2% .'

Attention is also directed to Seetion 7165, re=
lating to when streets may be vacated in any town or clty
in this state. This sectlon of the statute is found in
Article 10, of Chapter 38, of the Revised Statutes of
Hissourl 1929 relating to provisions applicable to all




lonorable J. ?. Campoell -G December 92,1938

cities, tovns and villages in this state. Thils section
of tle statute reads as follows:

"Whanever any person or corpora-
tion interested in any town or

city in this statec msy desire to
vacate eny lot, street, alley,
common, public sausre or part
thereof, 1n such town axr city,

such person or corporation may
wetition the county court fox

the propsr county, giving a
distinct description of the prop=-
erty co be vacated, snu the names
of the persons to be affected
thereby; which petition shall be
filed wlth the clerk of sald court
thirty daye previous to the sitting
thereol, snu notlce of the pendency
of s8id petition shsll be given for
the zame space oi tlme, elther in a
public newspaper printed in said
town, or by written notlices thereof
set up in three of the most publie
places in seld town or city."

Section 7166, of Kevised Statutes ilssouri 1929,
reads, in psrt, as follows:

"If no opposition be made to such
petltion, the county court may
vacate the same, with such restric-
tions &s they may deem for the
public zoody but if opposition be
made, such appllication shall
continue untlil the next term of
the court, when, 1f the objJector
consent to such vecsation, or if
two=thirds of all the rezl estate
holders of the towr nr city peti-
tion therefor,the court Hay grans
the prayer of "the uetition. # g @
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Section 7076, of Revised Statutes Missouri 1529,
relating to cities of the fourth class, provides ass fole

lows:

"All real estate owned by &
county and situste within the
corporate limits of eany city of
the fourth class siiall be sub-
jeet to the proviasions of all
ordinances of szuch city which
relate to the srection and
maintenance of hitching posts,
sidewalks, suttering, curbing,
fonces alon: streets gnd alleys,
anG the paving and macaedamlzing
of streets o the ssme extent
as that of private citizens of
such clty."”

Seetion 7077, of levised Statutes Yissouri 1929,

provides:

"It shall be the duty of the
county court whenever any of

the Improvements of the prop=
erty set out Iln section 7076

is reguired by ordinance, to
forthwith make such lmprovement
fronting or sbuttlng any real
eatate owned by the county and
lying within the corporate limibs
of the city, and included in the
terms of the ordinsnce, in come=
plisnce with the provisions of
such ordinsnce, and pay for such
improvements out of the genersl
fund of the county."

Section 7078, of Hevised Statutes of lissouri 1929

providess:
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"If the county court sball feil,
neglect or refuse to comply with

the provisions of any ordinsnce
sroviding for the lmprovement of
property as kerein provided, for

a perlod oi sixty days after notice
has been served on the county clerk,
of the requirements of the ordlnance
and the kind and neture of the im=-
provements to be made, the clity
shall proceed to make such improvew
ments in the same manner as is pro-
vided by ordinsnce for the msking of
siniler imnrovements by privaete
cltizens, and shall issue special
tax bills for the costs of &ll labor
and materiel necessary in meking
such improvements, osnd =auch special
tex bills shell be a velid clalm
against such county, and 1t shall

be the duty of the county court at
its next regular neeting after the
completion of said improvements

to andit, sllow and nay ocut of the
general Iund ol the county the cost
of meltins salid improveuments or the
speclal tax bills issued therefor,"

Frem these statutory conslderations you will have
noticed thet many tlmes some inconslistenciles csn arise in
the functions regquired of the two offices of mayor of the
clty of the fourth class and of presiding judgam of the
county court. The relations existing between the two of=-
fices In vlew of the respective dutles of such offices
woulé necessarily create an inconsistency and repugnancy,
80 that the offiees, when held by one person, would be
incompeatlble.

Wiithout attempting to aetail the numerous in-
conalstencles that would arise by reason of the holding
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of the two offices of moyor of thwe city of the fourth
clags end presiding judpe cf the county court, 1t is
sufficient to say, irom the statutory considerations,
it is clearly indicated from the nabure and relastions
of the office of the mayor of the city of the fourth
class and presiding Judge of the county court to each
other that such offices should not be el at the sanme
time by the ssme person, because, as you will notice
from the atatuiory consicerations, it would be impossible
for one person to hold the two offices and faithfully
and impartially dlischarge tiie duties of both offices.
Frequently the coccasion wmislit zrise, from the statutory
conslderations noticed, where the dutles ol one office
would interfere with the cutics lmposed upon the other,

CORCLUSLON

In view of the gbove, it is the opinion <«f this
Department that the office of the mayor of the city of
the fourth class and the offlce of presidlug judge of the
county court may not at the waie time Ve hweld by one per=
gson, and, Turther, that the scceptance of the latter
office will operate as a forfelture of the firat office,

hespectfully submitted
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Assisbant Attorney CGeneral

APPROVED

J. L, TH LOR
(Acting) Attorney (enersl
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