TAXATION: County collector proportions the
REDEMPTION - PARTIAL part of tax that shall be paid in
REDEMPTION PRORATED BY redeeming part of land sold for taxes.
COUNTY COLLECTOR:

September 28, 1938

Honorable Henry Csain / i
Prosecuting Attormey \
Stodderd County -

Bloomfield, ¥issouri

Dear Sir:

This 48 in reply to yours of recent date request-
ing an officiel opinion from this department based upon
the following statement:

At the Noverber offering of Teax
Certificates, by the Collector of Stoddard
County a large tract of land belonging to
a perty designated as 4, was offered for
scle and the Tax Certificate upon the
entire tract wes purchased by a party
designeted as B, It so happens that only
e small portiom of this land is veluable
and st the present time A is seeking to
redeem the small valuable portion of the
tract and refuses to redeem the eantire
trect as & whole and A contends that under
the above numbered sections (9955B and
9955C, Session sets of 1933) he 1s en-
titled to redeem any portion of the tract,
regardless of however small and pay only
the amoumt for redemption in direet pro-
portion as the number of acres sought to
be redeemed bears to the entire tract of
lend embraced within the tax certificate.
In other words if there was 120 acres em=-
braced within the tax certificate A con-
tends that he would have the right to
redeem any 40 ecres and pay Jjust one-third
of the total taxes embraced within the tax
certificate regardless of the fact that
nine-tenths of the value of the 120 acres
acerued or is the result of the value of
the 40 acres. The entire tract embraced
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within the certificete is worth more
than the emount of the tax certificate
but the tract of land which A refuses to
redeem 1s worth far less tham the propor-
tionate emount or share of the tax
certificate, In other words the holder
of the tex certificate will lose money
if 4 is permitted to redeem the portion
he seeks to redeem and not be compelled
to redeem the entire tract.

"Since the beginning of the controversy A
has, by deed, conveyed to C the desireble
portion of the tract and C now contends

that he is entitled to redeem this desirable
fractional portion of the tax certificate,
The conveyance from 4 to C was made under

an attorneys advice and for the specific
purpose of being placed in 2 better posi-
tion to compel the partial redemption. ¢

is the son of A, Plesse advise me what, in
your opinion is the right of A and C in the
matter, assuming in the first place that A
had not conveyed and in the second place .
what 1s the right of C after the conveyauce,
as of course C would have no right before
the conveyance to him."

The right of redemption of delinquent lands sold
for taxes 1ls purely statutory. In State ex rel. Stogsdell
V. Evans, 33 }o. Appe l. c. 667, the court saild:

"The right of redemption from such a sale
is purely statutory, and in absence of a
statute must rect upon a valid agreement.”

Under the Jones-lunger Act, the provisions for the
redemption of delinguent lands sold for taxes are set out
in Sections 9955a, 9955b, 9955c, and 99554, Laws of Wissouri,
1933, page 436, as follows:

"Sec. 99558. Any person claiminz an un-
divided part of any land sold for taxes

may redeem the same on paying suech propor-
tion of the purchase-money, interest, penalty
and subsequent taxes as he shall c¢laim of the

land sold."



Honorable Henry Cain -d= Sept. 28, 1938

"Sec, 9955b, sny person claiming an
undivided share in any lend out of which
an undivided part shall have been sold
for taxes, may redeem his undivided share
by paylng such portion of the purchese~
money, interest, penalty and subseguent
taxes &s he claims of the land scld."

"Sec., 9955¢. Any person claiming a
specific part of any lands sold for taxes
may redeem his specific pert by paying
such proportion of the purchase-money,
interest, penalty and subseguent taxes

as his cugntity of ground shall bear to
the whole guantity sold.”

"Sec. 9955d. Any person claiming a

specific part of any lands out of which

an undivided part shall heve been sold for
taxes charged on the whole tract or lot,

may redesm his specific part by paying

such proportion of purchase-money, interest,
penalty and subsejuent taxes as his quantity
of ground shall bear to the whole (uantity
taxed.”

Where a partisl redemption of such lands is desired,
then the provisions of Section 9956, Laws of lLiissouri, 1933,
pege 437, apply. This is section is as follows:

"In every case where a partial redemp-

tion is asked for, pursusnt to the pre-
ceding four sections, the county collector,
upon the application of the redemptiomer,
after notice to the holder of the certifi-
cate, shall determine the proportion to be
peld by the party applying to redeem, and
his decision shall be finel thereon. For
his services in stating the proportion, the
redemptioner shall pey him fifty cents; and
in every case of & partial redemption,
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pursuant to either of the said sections,
the quantity sold shall be reduced in
proportion to the amount paid on such
partial redemption, and the county col-
lector shall convey accordingly.”™

Following the rule as stated above that the rights
of redemption are purely statutory, in order for the owner
of the entire tract to redeem a specifiec portion of the
delinguent lands sold for taxes, he must poiant out the
statute authorizing him to do so.

Section 9955a, supra, authorizes any person claim-
ing an undivided part of the land s0ld to redeem.

Section 9955b, supre, authorizes any person claim-
ing an undivided share in any land out of which an un-
divided part has been sold for taxes to redeem.

Section 9955¢, supra, authorizes amy person claim-
ing a specific part of any land sold for taxes to redeem.

Sectlion 99554, supra, authorizes any person claim-
ing a specific part of any land out of which an undivided
part shall have been sold for taxes charged on the whole
tract or lot, to redeem.

The lawmakers have in the plain terms set out above
stated who may redeem parts of tracts of land which are
sold for taxes, and as they have not included within that
class the person who owns the entire traet, then it would
follow thet such owner would not be authorized under the
act to redeem a portion of the land sold for taxes. The
maxim, "The expression of one thing is the exclusion of
another,” is applicable here, especially since the rights
of redemption by certain persons are prescribed by the
statute.

Next, your guestion is, has the persoa who has
purchased from the owner a portion of the delinguent lands,
and after they have been sold for taxes, a right to redeem,
and if so, how is the amount arrived at which he shall pay
to redeem the portion he purchases®

If such owner of the entire tract, by a2 bona fide
conveyance, hes conveyed a specific part of the delinguent
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lands, then the purchaser of such specific part of sue

lands may redeem by following the provisionﬁ of Sectio:i
99554 and 9956, supra, However, if the conveyance is not a
bona fide conveyance and made for the purpcse of avoiding
payment of taxes, then the collector is not bound dy such
conveyance and he would not be required to recognize an ap-
plicetion for redemption of the part of the lands so conveyed.

A question of prorating taxes emalogous to yours is
raised when & person pays taxes on a part of a trect of lamd
before they bscome delinguent. "hen a party pays taxes on a
part of a trzet of land, the collector shall enter on his
books a record of that pert of the lands upon which the tax
is not pald, end 1f necessary prorate the taxes on such part.
Such payments are authorized by Section 9813, R, S. lo. 1929,
which is as follows:

"Whenever any person shall pay taxes
charged on the tax book, the collector
shall enter such payment in his list,

end give the person paying the same

a receipt, specifying the neme of the per-
son Brwhom paid, the smount pald,

wnat yeer paid for, and the property

and value thereof on which the same

was paid, according to its description

on the collector's list, in whole or

in part, as the case may be, and the
collector shall enter 'pald' szainst

each tract or lot of land when he col-
lects the tex thereon. The collector
shall receive taxes om part of any lo%,
piece or parcel of lend charged with
taxes: Provided, the persons payling

such tax shall furnish a particular
specificetion of the part, and if the

tax on the remainder of such lot and
percel of land shall remain unpeaid,

the collector shall enter such specifi-
cation in his return, to the end that

the part on which the tax remains unpaid
may be clearly <mown. If payment 1is made
on en undivided share of real estate, the
collector shall enter on his record the
pname of the owmer of such share, so as to
designate upon whose undivided share the
tex has been paid." -
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By an opinion from this department to Hon, Sam A,
Baker, Collector of Bollinger County, under date of
December 14, 1935, written by Mr. Harry G. Waltner
Assistant Attorney General, I find that the provia{ons
of the foregoing section have been discussed in the follow-

ing language:

"By this section specific authority is
given to pay the taxes which may be
charged on the tax books ageinst a part
of a tract, but it is required that the
party paying the taxes furnish & speecific
description in detail of the tract of
land upon which he desires to pay taxes.,
This section does not provide the manner
in which the County Collector shall de-
termine what proportion of the taxes
assessed egeinst the whole tract shall

be distributed to the portion of the
tract which has come into the hands of a
new owner and who desires to pay the
taxes upon his portion of the tract.
However, this issue has been before the
Supreme Court of the State of Missouri in
the case of State ex rel. Realty Company
et al. vs. Koeln, 255 Missouri 301. In
this instance the taxpayer proposed to
pay the taxes on a portion of a tract
which it had purchased and offered to pay
that portion of the total tax bill as was
represented by the area of the porticm upon
which the taxes were sought to be paid. The
Court in this cese stated, 1. c. 303:

"'On April 28, 1910, the relators tendered
to the defendant five hundred and ten
dollars, the full amount of all taxes,
interest, penalties and costs for the taxes
for the year 1909 on thet part of the land
not condemned for the street, computing the
amount due by taking such proportion of the
‘whole tax, interest, penalties and costs

as the uncondemned land bore to the whole
tract prior to such condemnation, accord-
ing to area., * * * *
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"'It.is contended that the various

parts of such tract may not have & value
in proportion to the area, and that the
collector has no such powers as the assessor,
and cannot apportion the value of the dif-
ferent parts of a tract which has been
assessed in solido. There is no showing
in this case that a payment in proportion
to the area is not eguitable and fair,
Whether such proportion should be used in
ell cases we willl not now decide.'

"From the foregoing ruling of the Supreme
Court it is apparent a division of the tax
based upon area will be approved if sueh
division operates fairly end equitably. On
the other hand the words of the Court throw
a doubt upon a division besed upon area if
such division would be unfair and inequitable
and therefore it would appear that in the
event & person sought to pey taxes on the
basis of area when such basis did not afford
a fair and equitable proportion of the taxes,
such a division might not be upheld by the
Courts. It should be kept in mind that we
are referring to those cases which properly
fall within the provisions of Section 9913
and not those cases which fall within the
provisions of Section 99554, page 436, Laws
of Missouri 1933,

"It would therefore be the opinion of this
office that the County Collector is reguired
to use judgment and discretion in proportion-
ing the amount of taxes due sagainst a part of
a treect, that such division should be upen
the basig of aree, unless such a division
would result in an unfair and ineqguitable
division of taxes, in which latter event, the
collector should make the division on some
‘equitable and fair basis." '
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We are, therefore, of the opinion that the owner
of the entire tract of delinquent lands sold for taxes
is not authorized under the statute tc redeem a specific
part of such lands, but he may redeem the entire tract.

We are further of the opinion that a bone fide
purchaser of a specific part of delinquent lends, purchased
after sald lends have been so0ld for texes, may redeem same,
and that the collector, following the provisions of Section

9956, supra, is required to proportion the taxes to be
paid on said part of the lands purchesed, and his apportion-
ment shall be based upon area, unless such division would
result in an unfair and inequitable division of the taxes
either to the taxing suthorities or to the owner of the
original tract or to the person paying the taxes on the
portion he has purchased, in which latter event the col-
lector should meke a division on some equiteble and fair
basis as is provided in Section 9956, supra, and his find-
ings thereon are finel unless he has acted arbitrarily
and unfairly in performing this duty.

Respectfully submitted

TYRE W. BURTON
Assistant ALAttorney General

APPROVED:

(Aeting) Attorney General

TWB:HR



