
LiQUOR CONTROL ACT: · 
BUILDINGS USED AS PLACES 
OF RELIGIOUS WORSHIP: 

· Bui ld.ings used by various :t<tn:t·glou~ 
denominations for religious worship 
which denominations do not h~ve managing 
boards to manage such buildings, are not 
buildings regularly used as places of 
religious worship, as provided in 
Sec. 44-a-14, Laws of Mo . 1935 , p. 285. 

August 1,, 1938 

Mr . A . L . Burns 
City Attorney 
M:arceline, l r.1ssouri 

Dear Sir : 

This i s in response to yours of August 15th 
r equesting an opinion from t his department based upon 
t he f ollowing q_uestion: 

"A petitioner prays a license to 
sell ~ beer i n L.arceli .ne. There is 
located within t he prohi )ited dist ance 
provided by statute and by ordinance 
trom t he place e.t which t he license is 
applied for a regular undertaking 
parlor and connected with it i s a 
chappe l use~ for funeral s ervice . Ther e 
has also for sever&l months ~ast past, 
been he~d preaching , pr aying , bi ble study 
and song serTice . The ques tion is raised 
t hat th.is constitut es a bui l ding in which 
religious service is regularl y hel d. The 
undertaking business has been l ocated in 
this buildi ng f or seyeral years, and the 
service and worah.ip tor severa l months . 
The service is had by many denominations 
and is apparently not rest ricted t o any 
particular church or creed. Wha t I desire 
i s an o~inion as to whet her t his is a 
builning i n which worship is regularly held 
within the provisions of the statute. " 

Section « - a-14, Laws of ~,.i ssouri , 1g35 , page 285, 
provides a~ follows : 
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"No lioenae shall be grant ed f or the 
sale of intoxicating li ~uor , as def i ned 
i n this act , within one hundred flOO) 
teet or any school, church or other build­
ing regularl y used as a pla ce ot r eligious 
worship, without the applicant tor such 
license shall first obta i n the consent in 
writing of the majority of t he Board or 
Directors of such school , or t he consent 
in writing of t he majority of the managing 
board of such church or plaoe of worship. 
The Boar d of a l dermen , City Council or 
other proper author ities , of any incorporated 
City, t own or Tillage , may by ordinance, 
prohibit t he granting of a l icense tor t he 
sale ot intoxicating l iquor within a dis­
tance as great as three hundred (300) teet. 
I n such oases, and where such ordinance has 
been lawfully enacteti , no license ot any 
charucter shall issue in conflict with such 
ordi nance while such ordinance is in ef fect. " 

Upon the question that you have submitted , we fail 
to find where thi s statute has been construed , or where a 
s tatute ~rlth similar provisions in it relating to t he 
loca tion ot liquor sales places near churches and schools 
has been construed. It seems that your question may be 
determined by what is mee.nt in t he act by 'the term "other 
buil ding regul arly used as a place of religious worship. " 

Vol. 15 R. c. L., Sec . 137, page 373, states the 
rule as to what cons t i tut es a church a s f ollows: 

''In applying the prohibition against 
sales near churches, great liber ality 
i s exercised , and t he rule of const ruc­
t i on usually adopt ed i s said to tavor 
t he religious institutions and not the 
traffi ckers in li ~uors , to the end that 
t he protecti on be extended t o all the 
multifarious denomination· and societies , 
i rrespectiTe Of t heir particular t enets 
or creed , and no matt er with ·~nat ceremony 
or l ack of it t heir t aith may be evinced. 
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An7 structure used principally tor 
~eligious worship and Bible study is 
included although some of its rooms may 
be used by soci eties inci dent al t o the 
church, or closel y allied t o its 
pr i nciples , or bJ individuals connecte4 
with or peculiarly eligible to memberahip 
i n the church; and it i s not necessary 
that t he organization be incorporated. 
I n the application of such legisla tion, 
however, t he courts properl y retrain from 
includi ng what in reason cannot and i n 
common conception ordinarily is not re­
gar ded as a church. The r estraint ia 
usua111 held not to apply t o. pl aces used 
occasionally for preaching , or a buildins 
used by an or ganization devoted to the 
re~ormation . or fallen women, unconnected 

·with any church, or a bu~lding occasionally 
.used for ent erta inments f or t he benet! t 
of a church, or used by an unor ganized .body 
as a missi on for Bible s tudy and meetings, 
when most of the buildi ng is used tor 
re ~idential and commercial purposes. 
Furthermore it i s hel d that such a provision 
does not apply t o church property on which 
t he construction ot an edifice has been 
begun but not completed, al though it is 
intended to be occupied as a church, except 
where t he statute expressl y names the churc-h; 
and premises leased , but not yet occupied 
for ehuroh purposes , are e specially beyond 
the operation of t he stat ut e , when the 
saloon in question was licensed before the 
l easi ng of t he premises . ' But it ha s been 
held that the creation ot a ' dry ' area 
surroun.ding a named church attaches the 
prohibition t o t hat area , and that the 
oper ation of the act is therefore not af­
fected by t he removal of the church." 

I 

~hi s question is al so treated in t he case ot In re 
Finley, 110 N. Y. s . 71, 73; wherei n the court sa id: 



Mr. A . L. Burna -4- August 1'1, 1938 

"While I believe t hat the liquor tax 
l aw should be liber ally construed in 
f avor or schools , churohe~ , and homes, 
and t he li~uor tr~fficker str ictly held 
t o t he provisions which permit him to oarry 
on such business in our mi s t , yet t he court 
is bound to give those provisions a reason­
able interpreta~ion , and not construe t hem 
beyond t heir fair meaning or extend prohibi­
tions to cases and sit uations which the law 
has not cover ed. In other words, the court 
can and should mer e l y declare and enforce 
what t he stat ute has enacted. Section 2•, 
subd . 2 (Laws 1896 , p . 66, c. 112 , as 
a~ended by Laws 189,, p. 225 , c . 312 ). 
specifying t he pl aces in which traff ic i n 
l i quor shall not be permitted , includes any 
place which shall be on t he same street and 
wit hin fOO feet or a buil di ng occupi ed ex­
cluaivelr as a church or s ohoolho~se . On 
Seventy-Sixth street , and within 200 teet 
of the ~ifth avenue ent rance t o this saloon, 
i s a buildi ng purchased in July , 1907, by 
t he Bay :li dge United Pr esbyterian Church 
for chur ch pu~oses . I t i s t or ~e t o de­
t ermine whet her t his buildi ng i s used ex­
cl usivel y as a church within t he melllling 
or the above statute . The house was built 
f or and has been us ed as a f r ame dwelling 
house ver y much l i ke t he other homes and 
dwelling houses t o be found i n t he suburbs, 
and its s t ructure has not been changed since 
the purchase . The parl or floor i s used tor 
t he servi ces of t he ohuroh and SUnday school , 
whi le t he pastor or r ini ster i n charge lives 
wit h his fami ly on t he second f l oor , keeping 
house \rl t h the usua l aoco~odations and con­
veni ences f or that purpose . The t hird f loor 
i s occupi ed by a woman wit h her children, 
who more or les s l ooks ufter t he work to be 
done on t he pre~ises. Tho buildi ng ~~s 
built tor a dwellins house , not for a church, 
and its construct ion has not been changed. 
T'RO families now 11 ve in it , ·and e.l though 
the property i s owned by a church organization 
and t he parlor tloor used tor the usual and 

• 
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regular church and Sa b_t h school ser-
vices , yet it i s as much a dwelling a s a 
church, a nd cannot be considered as used 
exclusively f or t he l atter .. · urpose without 
t wist i n6 t he ~~rd ' exclusively ' from its 
usual meaning . The wor d ' exc lusi vely ' means 
something , as wn~ sa id i n the : ~atter of Rupp, 
55 Ui sc . Rep . 314 , 106 N. Y. Supp . 483, 
which r ecognized that , when a building was 
used part as a church and part as a dwell­
ing , t he ·pr otection ot the statute did not 
appl y to it. " 

fe also f ind tha t i n t he case or In re Geor ge et al . 
T. Boar d of Exci se of City of Elizabeth , 63 Atl . 870, thia 
question was di scussed. Although the f acts in that case 
were not like the facts in this case , yet t he case 1s 
pertinent to the question her e submi t ted , and the court 
held : 

"The f act t hat an organize~ body of per-
sons known as ' Faith Curist s ,' who belieTe 
in God and Christ, hold meetings and Bible 
study and t he religious ana s ecular in­
struction of t he young i n a building , the 
upper part of which is occupi ed a s a dwelling 
and t he downstairs r ear portion of which ia 
used for storage purposes, does not constitute 
such building or such bodr or persona 'a 
church, ' within the meaning of P. L. 1~05 , 
p . ~2 , Chap. 21 , so t ha t an inn and t aTern 
may not be licensed as ' a new place ' within 
t he limit of 200 teet ' ascerta ined by measure­
ment from t he near est point of the church 
edifice. 1 " 

The !4i ssouri act requires the applicant for a license 
to obtain t he consent , in writi ng, of the managing board or 
a chur.ch or pl ace of ~~rsh1p which is within the prohi bited 
zone, before he can be granted t he license . 

Your statement of facts lndica~es that the building 
1n which the r eli gious aerTices are conducted ia primarilJ 
used as an undertaking parlor; that for t he past few moniha 
t he services have been held in this buildi ng by many 
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denomina tions, anu its use i s not restr icted to any particu­
l ar church or creed . 

As to whe.t t he lawmakers .meant by the term 
"regularly used as a pl ace ot r elis ious worship, " vre are 
unable to determi ne from the statute. Rov:ever, t he term 
"regularly" i s defined in ~lords and Phrases, ( 3 1;d.) , Vol. 
6, page 651, as f ollows : . 

" Implying unif ormity , continuity , 
consistency , ~d method , and excludi ng 
t he idee of occasi onal , acci dental, 
incidental , or casua l use . " 

Your r equest indicates that the religious worship 
in this building is conducted by many denominationa. The 
act requires the applicant t o obtain · t he consent ot the 
managing boar d of such church or place of worship. Thia 
clause contempl ates t ha t t he building regul arly ueed as a 
place or worship shall be used by a church or ganizatioa 
which has a managing board. Your letter does not i ndicate 
whether or not such a board exists, but as the buildins ia 
primarily used as an undertaking parlor, we conclude that 
there i s no managing board, but t hat t he owner ot the premiaea 
permits the services to be held in this building by varioua 
denominations when such s~rvices do not i nterfere with hia 
undertaking businesa. From the facts which you have sub­
mitted , it also appears that t he religious services are not 
continuously, consistently and methodically conducted in 
the .building by any one religious denomination, but that 
such building is used ocoasionally or casually- by the various 
denominations. 

It is a well known tact that on account or crowded 
conditions i n church buildings , t he Sunday School and Bible 
olaaaes are · sometimes hel d in courthouses or other buildings 
about a city, but .we do not think th~t the l awmakers con­
templated that sueh building would be classed as a building 
used regularly as a pl ace ot r eligious wor ·ship , which would 
prohibit l ocating a pl ace of selling intoxicating liquor 
w1. thin a certai n disten.ce t herefrom. 1f e think that the law­
makers had in mind , when they refer r ed t o "other building 
regularly used as a pl ace of r eligious worship," such build­
i ng as a particular r eligious denomina tion may haTe control 
over and Whi ch buildi ng i s 3overned through its board ot 
managera. We do not t hink that the building and the use 
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thereof which you have uescribed in your request oomea 
within th&t class . 

OONCLUSION 

We ar e , therefore , of the opinion t hat t he use or 
the buildi ng mentioned in your request is not such a 
continuous and consistant use for r eligious vrorship t hat 
it could be cl assed as a building regularl y used tor 
religious worship , but that such use i s more i n the class 
or ocoaaional or casual use . That being the case , t he 
applicant for the license to sell intoxicating liquor 
would not be required t o obtain the written consent ot 
the board of managers , i:t' any , or thos e worshiping in the 
building which you haTe mentioned in your req~est . 

~ 

Respectfully submitted 

TY.lU . ; • BURTOU 
Assistant Attorney General 

APPROVED: 

3. it TAYLOR 
(Act ing ) At t orney General 

TWB :HR 
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