
TAXATION: 
COUNTY COURT: 
REFUNDING I LLEGAL LEVIES : 

Moneys collected ~rom illeg~l taxes 
l evied may be re~unded by the county 
court only when such tax money is 
either in the county treasury or under 
the con trol or the county court. 

March 14, 1 938 

FILE D 
Mr. N. El l. e r Butle r , 
Attorney at Law, 
Ga l ena , Missouri . 

Dear Sir: 

-
I 

This is to acknowledge receipt of yours of March 10, 
1938 requesting an of£ici al opinion from this office which 
i s as follows : 

"Will you please give me an opinion on 
the following: Several years ago some 
county school land got on the tax books 
erroneousl y and was sold for taxes . At 
that t ime it was bid in by a Mr. Craig . 
He pai d t axes on it for about fifteen -
years , but I am i~ormed that s omeone 
told him shortly after he bought it that 
it was school land. Mr . Craig has since 
died and now' his widow finding tha t she 
could not give a title to 1 t, asks that 
the County Cou r t rei~burse her for t he 
taxes she has paid. Can the County Court 
l egally do t h is?n 

It appears from your request t m t the taxes on the land 
in question have been volunt~rily paid for a period of fifteen 
years and that t he O\vne r now, wants to know whe t her . or not the 
count y court may reimburse her for su ch paytOOnta . From my 
reseaneh on t his point I find that if the county court has 
authority to reimburse anyone for taxes, it would be on account 
of an illegal levy of such taxes . Section 9981 R.S. Mo . 1929 
provides as follows: .. 

"Wherever, in any county in t hi s state, 
money has been ·collected under an il­
legal l evy, the county court or such 
county or counties i s hereby authorized 
to refund t he s ame by issuing warr ant s 
upon the fund to wh i ch said money had 
been credited, in f avor of the person 
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or pe rsons wh o paid the same as shown 
by the collector's books: Provided, 
that should t he person in favor of 
whom any warrant or warrants are 
issued be dead or unable to appear in 
person , t hen t he same shall be paid 
t o his heirs or legal repr esen t atives: 
Provided, further , tha t said county 
court or cour ts may, 1n t heir discre­
tion, refund, in addition to the 
money collected, inte re st whi ch may 
have accrued up,~n t he same, not to 
exceed six per cen t.. f rov1ded further , 
that before any levy shall be consider­
ed illegal, it shall have been eo de­
cl ared by the supreme cour t of the 
state of Missouri: Provided :further, 
t hat the provisions of this section 
shall only apply to t hose counties in 
which the money collected under said 
illegal l evy i s either in the county 
trea sury or within the control of the 
county court: Provided furt her, tht.t 
the county court so r efunding said 
money shall s pecify the time in which 
said money shall be refunded, and all 
warrants l ef t on hand af ter t he ex­
piration of su ch t ime shall be by s aid 
county cour t canceled, and t he money 
and interest t u rned into the school 
fund of th~ county." 

And by Section 126 2, page 984 of Vol ume 61 Corpus Juris , 
it is provided a 

" It is generally held t hat an action 
may be maintained agains t a county , 
town., ar other municipal corporation 
f or th~ r ecover y of taxes illegally 
exacted only while the ruDd ao raised 
remains in the possession of defendant . 
Hence, if a county has colle cted general 
taxes , part of whi ch are for i tself and 
part for t he state or for t ownsh i ps. 
school or road di strlcts , or t he like, 
no recovery can be had af t er t he funds 
have been divided up and paid over to 
the several treasurers or r eceivi ng 
officers , where no claim is fi l ed be-
fore distribution . " * * * * * * * * 
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In the case of State ex rel . v. Chicago & Alton Ry. 
Co., 165 Mo . 597, 611 , the Court saida 

"But a .r-pellant i s advised t hat by the 
Act of Karch 27 , 1891, now section 1809, 
Revised ·Statutes 1899, the county court 
was given authority to r efund money col­
l ected under an illegal l e Vy and tor t hat 
purpose to draw warrants upon the fund 
into which 1 t had been paid. Just 1fha t 
kind of an illegal tax that statute con­
templa t es. vbetbe r the illegality ha,_s 
refe rence only to the subject of the tax 
itself, or embracea also taxes otherwise 
lawful but assessed in a manner not au­
thorized by law, we need not now inqu ire . 
The statute itself provides t hat it shall 
apply only when the money is in the county 
treasury or under the cont rol of the county 
court. I.f t hi s had been money oolle cted 
for general coun~y purposes, ita place 
would be in the county treasury, and it 
would be under t he control of the county 
court, sub ject of course to the restrict­
i ons that the law imposes on that control . 
But here the money was collected for • 
parti cular purpose and the count y court 
had no control of it except to devote 
it to that purpose . The tax was levi ed 
for a lawful purpose, i mposed on prope~y 
liabl e to t he same and was w1 thin the 
limits of the law, but it was an illegal 
l evy because it was not imposed in the 
manner prescribed by law. StilL• when t he 
t axpayer comes voluntarily to the colle ct­
or and pays the mon~y on that account,. 
and it is· by t he county court set apart to 
t hat purpos e , the rights ot the creditor , 
for whose debt t he tax was levied, attaches, 
and t he county court no longer has control 
of t he fund . "o * * * * * * * * o * * * * 

By said Secti on 9981 , supra, t he county courts are 
authorized to r efund taxes provided the money for such taxes 
is in the count y treasury or w1 thin t he control of the cru nt y 
court . As s oon as these taxes have been di stri buted to the 
state and ita subdivisions for which they are col l ected t hey 
pass out of the treasury and from under the control of the 
county court and t he county court after tba t t ime has no 
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~uthority to r efund any taxe s . Said secti on also provides 
t hat t he t ax l evy shall not be considered illegal so as to 
authorize a refund unt i l it h as been so declared by the 
supreme court . 

From your letter it does not appear that the supreme 
court has ever pas~ed upon t he l egality of the levy of t he 
tax in qu estion. That bei ng true , the taxpayer referred to 
in your letter could not get t he r elief she s eeks under this 
seetion unti l the t ax has been declared ill egal by said court . 
The county court merely s ots as an agent for t he state in 
admi nistering the l aws and its authorit y is l i mited bJ stat­
utes . We fa i l t o find any law except Section 9981, supra , 
whi ch authorizes the county court to r efund any taxes. 

CO~ CLU3I C,N 

This offi ce is , t herefore, of the opinion that t he county 
cotirt is not authorized to r efund any of the taxos paid on the 
lands menti oned in your request nor is 1 t authorized to r eim­
burse t he t axpayer for s uch taxes . 

l • • Because the levy for said taxes h as not been 
decl a red illegal by the supreme court and 

2. Because the moneys for su ch taxes has long s ince 
pas sed out of' the county treasury and from under ihe contr ol 
of t he county court . 

RespectfUlly submitted, 

TYRE W. BURTON 
Assistant Attorney General 

APPROVI:.D: 

'J':J1: TAYLOR 
(Acting) Attorney General 

TWB : DA 


