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FI LED 

I I .,_____j 

Dear Sir: 

Thi s will a c knowledge recaJ.pt of your inquiry of' 
June 18, 1 938, which reads ae followea 

' "The question baa ari aeo 1n thi.a countJ 
1n connection with the ml xing of poiaon 
bait for ae shopper and army worm con­
trol aa to t h e liability of t he persona 
in c.hurge with reterence to any one work­
ing •1t:t. tohe poia<?n compound who might 
beco.c~• 1nJu.rod or poisoned ano. as to how 
the mattor aho~d be bandled to avoid such 
l1ab111ty on the purt of t he committee ot 
poraons 1n charge . 

"It aeema that Governor Stark bas appointed 
f1.tteen men of this county ao a comxaittee 
1n c r ge and the work ia all done under 
their 1netruct1one. Ia t hei r appoinbnent 
by Governor Stark such t~t t hey would be 
considered agent s of or a part o£ the Gov• 
ernment and if so would they be personally 
l~able for &DJ inJuries 1n connoction with 
t he t terT 
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"It aeama that some of t he counties have 
' been contemplat i ng incorporating under 

t he t1onprof1 t Cooperative Association 
Statutes ( Sec tion 12676 and following R. s . 

• o. 1929} 1D order to relieve any pereonal 
lia b111 ty on any of the members 1n o bar ge . 
But t he question ar18es as to whet~Ar the 
poiaoning ot t ho asaho-ppera and army 
worms would be w1 thin the powers anted 
such an aaaociation under ~e atatute which 
art1cle of the atatute aeems t o deal more 
with t ne ma~ter of marketing farm producta. 
I~ incor porated a s suggested, it •ould aeem 
that any pro t ee tion ( if any) the member a of 
tho committee ao appointed by t r e Governor 
might have by r eason of government connec­
tion would be eliminated and their sole pro-
tection from l i ability would depend upon 
t he corporation. 

"I woul d like to have your opinion& 

•1st. As to whetr er or not t hi s committee 
1a protec t ed 1n any way f roc personal lia­
b~ty by reason of t l eir appointment by 
Governor Stark-. 

"2nd. ~ould incorporation under Article 24 , 
chapter 87, R. --> . Mo . 1929 protect said com­
m.i t tee members (which necessarily involveo 
t he question as to whet.l'ler such · rasahopper 
contr ol comea within t he etatutea) . · 

•3rd. Your suggestion aa to how the matter 
ahould be bandled for the protection o~ 
thoae 1n charge,. 

•4tn. Wo~ the7 be aubjeot to the Social 
Security Act witL reference to t fie employees~ 

"Inasmuch ao t he graaahoppeP eeason ia now 1n 
tull awing. 1 would like to he•r from you 1m• 
mediately. llo doubt, t his ma t ter baB already 
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had your a t tention and you c an t\lmJ.ah 
me w1 th a copy or some opinion render ed, 
but i f not I would like your opinion 
her ein. " 

e have aoarched the lawn and we are unable to f ind 
any atat ute empowering or directing t be Governor to ppo1nt 
auch a committee ae you 1nqu1ro about. Therefore, we must 
conclude t hat such committe~ 1a appointed without author!~ 
of law and t hat it ia accordingly an unoft1oia~ committee. 
Such eomm1 ttee waa no doubt appo1nte4 1n order to comply w1 th 
rulea of tne department of _tho . ederal Government wh1eb handled. 
auch matters. 

Since t ho committee inquired a bout was not orea t ed by 
authority of law, t he memb&ra t hereof are not publ ic o f f 1eer a . 
Tho accepted definition of puol io officer s in this atate i a 
found 1n t he case of State ex rel v. Bua , 136 Ko. l.c . 331-332, 
in t he rollow1ng language • 

"A pub~c offi ce ia defined t o be ' t he 
right , au~hority and duty. created and 
conferred by law, by which t or a g1 ven 
period, e1 ther f'ix.ed by law or endurL"'lg 
at t he pleaaure of t t e creating power, 
an indivi dual i a 1nvosted with some por­
tion ot tbe sovereign function• ot the 
government. to be ·exercised by ~ r or 
t he benefit of the public.• Heohem. 
Pub. Oft1cea , 1. ~e individual who 1a 
invested with t he autbority and 1a r.­
qu1red to pe r f orm tr o duties ia a public 
o.ffioer." 

By similar reasoning , tu~ members of such commJ.ttee 
are not employee a ot t .t1e eta te since t her e 1a no law of the 
atate authorizing or ~reoting aueh work t o be done. 

CONCLUSION 

It is. t here.foro. our opinion that t he member a or the 
OCIIDmi ttee appointed by tho Governor t o auperv1ae t he mi x1ng 
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and d1atr1but1on or poiaon ~t for 1n .. cta are not of f i cer• 
or employeea ot the atate and that they llre not exempt trom 
liabili t y for t ort by reaaon of t heir appointment by tbe 
Governor. 

II 

Your next inquiry 1a whether the comm1 ttee 1nqlrl.Ncl 
about could incorporate under the prov1aiona ot Articl.e 2•, 
Chapter fYI, R. S. Ito. 1929 . Section 1267'7 of aaid Article 
read s as toll.owaa 

• Bleven (ll) or more persona, a majority 
of whoQ are reaiden t of t l .. is s tate, en­
gaged 1n t h e production of a grieul.tural 
producta , may fo~ a non-profi t co-opera­
tive a s aoo1at1on , w1tbout capital stock, 
under the prov1a1ona of tbia art1ole, for 
the following purpose or purpoae a a To en­
gage 1n any activity 1n connecti on with 
t he marketing or aelllns o f the agri cul­
tural products o f its member s or with the 
harvesting, preserving- dr71.Qs, proceaa1ng, 
canning, packi n g, grading,. a to r ing, han­
dling• shipping or utilization t hereo1" or 
the manufacturing , or marketing or tho by­
products t hereof; or in connection with the 
manut'acturing, selling or su pplying to ita 
ma:1bora of machinery, equipment or supplieaJ 
or 1n the financ i ng of the above enumerated 
act 1vi t 1eas or in any one or more of the 
act1v1t1oa epeo1f1ed herein. (Laws 1923 , 
P• lll• Section 2.)" 

The activity ot fighting graaahoppera in which the com• 
mJ.ttee 1s engagecl m1ght properly be ol.as aed as an activity in 
connection wit.! tl:e preaerving of agricul tural producta41 Un­
der the above article. eleven (11) or more persona may incor­
porate into a non-profit cooperative a~aoc1at1on. However. it 
abOuld be noted that the act1v1t1ea autbori~ed to be engaged 1n 
by euch an aaaoc1ation are l~t.d to thoae connected with the 
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agri cultural products or by- products ot t lle members of such 
associations . Therefore. it t :Le camm1ttee inquired t:..bout 
consiata of eleven (ll) or more poraone and they should in• 
corporate under a&id Art1clo 24 ·or Chapter 87, R. s. ~o. 
1929, ~~1r activities would be limited to the protection or 
t ho a !cultural products or .by-products ot the membera ot 
said aaaooiation only. Thoy could not engage generalLy in 
protecting t he cropa or pr oducts or o~er farmers. 

COllCLUSIOH 

It is• t herefore• the opinion of t r-1s office t r£t 
the co~ttee appointed by t he Governor to supervise the mix­
ing and distribut i on of poison bait for i nsecta can incorporate 
under t~e provisions of Article 2•, Cnapter 87, R. s. »o. 1929, 
provided t !1ore are a s n:.any as eleven (ll) of them, but the ac­
tivities of such incorporated a saociat1on would be l 1.'tt1ted to 
protecting t he agr i cultural products or by-product• of t he 
member s of such a s sociation onl y . 

l.i.l 

Your next question ia whett.er the committee inquired 
about would be subJect to t he Social Secur1.ty Act with respect 
t o ita employeea. 

We take it you have in ~d Title IX of t he u. s . So­
cial Securit~ Act, round at page 126 ot the 1937 Cumulat ive 
Annual l-ocket Part to 'i'itle 4o-42 USOA. By Section 1107 ot said 
Aot, agricultural labor 1 a e~reaaly exempted £rom the opera­
tion of t he law. We think t hat the aotivitiea inquired about 
wou~d properly be claaaed aa agricultural labor. 

COtlCLUSION 

It 1a, t herefore, tr• opinion or t his office t hat the 
committee appoi nted by t he Governor to supervise t he m'x'ng 
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' aod d1atr1bu~1on ot poiaon bait ror insecta would not be 
wbject to t he Nationnl Social Secu r ity Act witl~ respect 
t o t he employees of such committee. 

Yours ver7 truly 

HARRY H. KAY 
Aaaiatant Attol'Jley General 

APPROVED: 

J. ¥I. 5ui!'!'llld'l'oR 
(Acting ) Attorney General 


