TAXATION: D¢ 'nition of Taxpayer.

- May 5, 1938.

[FILED

Honorable Charles i, Brandom ~ //
Prosecuting Attorney S
|

aviess County
Galletin, Mlasourl

Dear 3iri

This department has received your letter of May 2und,
which letter reads as follows:

I wish you would please render me an
opinion on what sonstitutes a "Yax-pay-
ing citizen' with reference to the
gualifieations of an appllcant for a
liquer license under Section 27 of the
Liquor Laws of this stete.

"Would & person who has jJjust been
assessed for taxes on which assssmment
taxes will not be paid until 1939 be &
tax=-paying citizen?

"Would a person who lhas formerly paid
taxes, but has not peld taxes within
the last year, or who 1sa dslinquent
one or more years in paylng taxes of a
respective county or olty, be & tax-
paylng citizen?® '

Section 27 of the Liquor Act found in the Laws ér
Missouri, 1937, page 533, states thats :

"o person shall be granted a license
hereunder unless such peraon is # # &
a tax-paying citizen of the county,
town, city or village, # # # %

The first and principal queation to be determined
therefore is, who is a taxpayer and under whet sirsum-
stences, We find the following deflnition of & taxpay-
er in 61 C., J., 174813 S
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‘"The generally accepted definitions of
a taxpayer are : a person chargeable
with a tax, or who owning property in
the state, or within the territory, 1s
subject to taxation; one from whom
goveranent demands & pecuniary contri-
buticn toward its support; one who is
lieble for the payment of taxes; one
who 18 reguired to pay taXxes; one who
is subject to and liable for a tax;
one who owns property, within a town
or mun1010a1¢ty, subject to texationj
wos oW

Cooiejzin his work on btexation in Volume 1, 4th Iid.
Section 17, defines a taxpayer as follows:

"A taxpayer, as the term is generally
used, 1s one who owns property within
a state or taxing district and who
pays & tax or is subject to and liable
for a tex,"

In the case of State on Inf. Bellamy vs. lenengali,
« W, 101, the Supreme Court of lMlssouri, sald:

"In Viebster's iiew International Dic-
tlonary, a taxpa rer 1s defined as:
t0re who pays a tax,' In Funk & VWag-
nall's lew _tandard pListionary, a ta-
payer is defined as: ¥YOne who pays
any tax, or who 1s lisble for the
payuient of any tex,' {he evidence
is clear and undisputed thet respon=-
dent, on June 1, 19220, was the legal
owner of the property heretofore des-
cribed, and tnat it was not exempt
from.taxation. :

In the case of State ex rel, Sutton vs. Fasse, 71
S5, W, 745, the St., Louls Court of ippeals defined a bax-

payer as?

B4 person owning property in the state
subject to taxation, and on which he
regularly pays taxes,"




-
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It is to be noted in the Fasse case, that the de=-
finition of & taxpayer is enlerged to require that a
person rnust own property subject totaxation and also
pay taxes on the same regularly before he can so quali-
fye This court, however, was construing a statute
which provided that & school director, in order to
qualify as such, rmust be a8 resldent texpayer and rmust
also have pald a state and county tax within one year
next preceding hla election., Since the statute de-
finitely required that school directors rust Liave
actually pald taxes within a year next preceding the
election, the definition of a taxpayer as annou:ced by
that court was necessarily influenced thereby. The
court announced this definition of the term cnly after
fully considering the statute to be construed,

A quite complete discussion of the term, which in-
cludes an accurulation of authorities on the question,
is found in the case of Leventhal vs, Gillmore, 206
He ¥o 84 121, In this case the court sald:

"In general, a 'taxpayer! 1s defined

a8 'one who pays any tax, or is liable
to pay any tax' (Standard Dictionary);
also as 'one who pays a tax' (Webster's
Dictionary); and as 'a person charge=-
able with a tax; one from whom govern-
ment demands & pecuniary contribution
towards its suppc:t' {Tlack's Law Dic-
tionary). An examination of the suthori-
ties discloses no material varlance
from the foregolng and generally ac=-
cepted definition. In matter of Kers-
burg, 101 liisc, Hep. 241, 243, 166 N, Y.
Supp. 900, 902, affirmed 179 App. Jiv,
969, 166 H, Y., Supp. 1100, a 'taxpayer!
is defined as follows,

"tOone owning property within the terri-
tory subject to taxation, To constitute
a taxpayer in the neaning of the statute,
it is not necessary that the taxes due
on his property should have been assegs-
ed, Lillsman v, T'aison, 57 S. W. Hep.
920, 922; 23 Tex., Civ. App. 398.!

"In Winters v, Independent School Dige
trict (Tex. Civ. App.) 208 &, W. 574,
it waes held:
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"t0ne otherwise gualified to vote at
an election in an independsent schiool
district to determine whetlier or not
the district should levy an addltlon~
al school tax is a 'taxpaying voter,!
if liable for taxes on property,
whether or not his pPOuePty hes been
essegsed for taxes,'

"The gualification required 1n the
last=mentioned case was thaet & voter
should be a !'taxpaying voter,!

"In Kempen v, Bruns (Tex. Civ. App.)
198 3. Y, 643, the constitutional
reyuirement to vote on the proposie
tion of the expenditure of money, or
assunption of debt, was that an elsc~
tor pay taxes in thie towns or citles
of the state, end the same was de-
fined as follows:

"t 0ne who pays taxes has been constru-
-ed to mean a taxpayer, and 1t has heen
determined that a taxpayer, 1in the
meaning of the constitutlonal provision
mentioned, is one who ownsg property in
the btown or c¢lty subject to taxses,
Hillsman v, Faison, 23 Tex. Civ. ipp.
398, 87 S. W. 920, tlere is ne lew
making the tax recoirds the exclusive
evidence that the voter is a taxpayer.
Welther is 1t necessary that the pro=-
perty tax be actually pald.

With the above general pringinles in mind, we will
consider your first question, that is, wietlier a person
who has just been assessed for taxes, but which taxes
will not be peid until 1839, can be considered a taxpay-
ing citizen, Apparently you have in mind & person who
Las recently acquired property sard has not been actual~
1y peying taxes in the "county, town, city or village.®
If any such person has scquired title to property and
the same has been assessed, 1t is our opinion that the
holder of such property is qualified as a taxpayer, under
the terms of Section 27 of the ict., We do not bellsve
that the court, in construing the statute in the TFasse
case, intended to place any different construction on »
the word "Taxpayer" where the word is used alone and no
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s Y

further statutory “oquirenents ere wmade &as Lo payment.
of taexes as is required in the ocboel “tatute.

The case of In re gersburg, 165 ¥, Y. 8, 900, is
directly in point, Lere an attempt was made to oust
e liquor comiissioner for the reason that lie was not
& taxpayer at the btime of his eppointment, as required
by the statute, The law required that, within twenty
days after its effective date, the mayor of each of
the citles, "shall appoint & cormiission %o consist of
three members, who shall e residents and taxpayers of
the city or town « % # "

The  court said, on page 902, of the cuse:

"It eppears without dispate that
Cliarles L. O'Conunor, the cormission-
er wio 1t 1s clelmed is disquelified
because he was nct a taxpayer, became
the owner of a pilece of real property
in the city of Leckawanna on the 24
day of ay, 1917, and that the law in
gquestlon becamne effective on the 224
day of lay, 1917, The Stendard Dic-
tionary defines a teXxpayer asg

Mone wio pays any tex or is liable to
pay eny tax.,!
"

"1 Taxpayer," as used L Rev. St. TeX.

1865, art. 3942, providing that all
persons who are legally gualifled

voters of the state and of the county

of their residence, and who are resi-
dent btaxpayers in ssid district, as
shovil in the last-assessment rolls of

the county, shall be entitled to vote

in any such sclicol district, does not
mean only those whose names appear on

the luast assessment rolls of the

county, but means one owning property .
within the territory subject to taxa-
tion, To constitute a taxpeyer in

tiie meaning of tie statute, it 1s not
necessary that the taxes due on his
property should have been assessed, \
Hillsman v. Falson, 23 Tex, Jiv. App.

398, 57 5, W, 920, 922, \
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Y1 am therefore of the opinion
that r., O'Connor possessed the
legel gualificatiocns of a commis-
- sioner at the tire of his appoint-
nent by the wmayor and tihe spproval
of hiis appointment by the conmis=-
sioner of excise,”

Undoubtedly the true definition of & taxpayer is
one who pays a tax, or who is liable for the payment
of a tax, It is not necessery for one to have actual-
1y paid & tex, or to lmve pald taxes regularly, The
legal liability for the tax is sufficient,

As we stated above, 1t Ifolleocws that anyone owning
property within the preseribed limlis which 1s subject
to taxatlion, althouglr no taxes nmlght have been in the
past paid on such property, thet the cwner thereof is
to be considered & tazpayer Decause such property is
subject to texation,Such a person would, therefore, De
qualified as & taxpayiug cltizen as meant and intended
in said Section 27,

Your unext guestion rewds as follows: "iould a
person who lhas formerly paid taxes but hwms nov peld
taxes within the last year" be considered a taxpayling
citizen, Ve assume tuat you refer Lo persons who have
formerly cwned property and formerly paid taxes on
same but who do wot now own any property, whatsoever,
or are they now paying taxes. “uch persons in our
opinion, are not now eligible fur a license. Jection
27 1s written in the present and not past tbuse in
this respact. The stabute states thet:
| "No person shall be grarted a

license hereunder axieu>,k¢‘f O Y-

sorL 18 % % % a baipayling citlzen

LT ."

The faect that a perason nay have owned propesrty and
becarie 1llable or paild taxes in the past could not quall-
Iy such person, a&s a present taxpayer, for a present
iicense, All Tie cases cited hierelin required thaet the
taxpayer rust be a present taxpayer to Te so considered.

Your next snd last guestion is wiether a person "who
is delinguent one or 1oro years in paylng itaxes of a re=
spective county or city" ray be ccusidered a taxpaying
citizen, It will be noted in the cases cited above, that
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the actual payment of taxes is not a necessary prere-—
quisite in determining who 1s a taxpayer, The princi-
pal point appesrs to be that, if a one is "chargeable
with a tax" or "is limble for the payment of any tax"
through the ownership of property, that such person is
considered a taxpsyer. Therefore, if a person owes
taxes on property which he owns but the same hes been
allowed to become delingquent, this delinquency in it~
self, does not prevent such person from being classi-
fied as a taxpayer. \

CONCLUSION

It 18 the oplnion of this department that a tax-
payer is & one who pays & tax or is liable for the
payment of a taxj; that actual payment of taxes is not
necessary 1f the liabilitg therefor exists, in order_
to qualify a person as a "tex-paying citlizen" within
the meaning of Section 27 of the Liquor Act,

Respectfully submitted,

HBARRY H, KAY
Assistant Attorney (General

APPROVED?

J. E.‘TAYLOR
{Acting) Attorney General

JFALLB




