
caiMINAL COSTS: Criminal Clerk shoul Q iss~e 
executi on a t the end of the 
term against parolee who is 
not protected by the insol-
vency ~.~-----------------

Oct . 21, 1938 

.F fL ED 1 

Mr . Fr ed c. Bollow 
Pr osecuting At torney 
Shel bina . Ki s sourl 10 ·1 
Dear Sir: 

This i s t o acknowl edge . receipt of your l et t er 
of October 19, 1938 with r efe r ence to costu in a cr i minal 
case~ Your l etter r eads a s tollowe: 

• While t here i s no di spute t ha t the 
trial judge ha s a right to gr ant bench 
parol~ s . I e~ wond ring i f he may con­
tinue s uch pa r ol e i ndefinitel y w1thou' 
requi ring the defendant to pay the cost . 
There ha s been a practice i n this County 
of never r squiring defendant s to pay 
t he cost, and t h us make the se cos t s t all 
on the County eventually. 

•It ha s al ways been my opini on the.t no 
Qne could waive the payment of cost. 
I would t herefor e like to know whe ther 
or not whi l e a benci1 p r ol e i s i n ef f ect 
if I have a r i gh t, 1n vacation . t o procure 
an execution and commitment from the 
clerk ' s office aga i nst the defendant for 
the amount of unpc-.i d cost. • 

In accordance with the above reque st. we fir st c ite 
Sect i on 3825 Revised Stat~te s of Mo., which reads a s foll ows : 

' Whenever any person shall be con-
vi cted of any crime or mi sdemeanor 
he shall ~e ad j ud ged to pay t he cos t s , 
and no cost s inc ~rred on hi s p art, ex­
cept f ee s for board , shall be pr~~ by t he 
stat e or count7. 1 
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Under this section, whenever a defendant 1s con­
victed or pleads guilty to any crime, a Judgment must be 
rendered against him tor the coats and under no ci rcum­
stance~ except as hereinafter set out snould the cost be 
paid by the sta te or countJ. Shelby countr ha s a popula-
tion according t o the l a s t 1930 census ot 11,983. The /~ 
power of a judge to parole a def endant 1s governed by Sec- ~ 
tion 3809, Revised Statutes ot Mo., 1929, which reads as 
follows : 

1 Tbe Circuit and criminal courts 
of thie state, and the court ot 
criminal correction or the citJ 
ot St• Louis , shall have power, 
as hereinafter pro •. ided. to parole 
persons convicted ot a viola tion 
ot the criminal l aws ot this state.• 

This section 3809 was amended by the law• ot 
1935 page 307, ·and l aws of 193? page ·4QO, in reference t o the ~-­
Citr ot St. Louie a nd Jackson c ~ untJ. fSeotion 3811 reads aa 
follows : 

~ .. 

1 When any pers on of previous good 
character and who Shall not have 
been previousl y convicted of a · 
felony, shal be convicted ot &nT 
felony except murder, rape (where 
the rape charged and the pr oof show• 
said rape to have been committed bJ 
means of t oroe, violence or by put­
t i ng the female in t ear of immedi a te 
injur y to her per•on). arson or rob­
beey . and 1mpr~ soruaent in t 'he p eni­
t ent1ary shall be a•s e1sed a s the 
punishment therefor, and sentence 
shall have been pronounced, the 
court before whom the conviction 
was had , it satisfied that such per­
son, i f permitted t o go a t large, 
would not again violate the law, ~1 
in his di scretion, by orde r of record, 
parole such p erson and permit him to 
go and remain at large until such 
par ole be terminated a s hereinafter 
provided: Pr o vi ded , t hat the court 
ahall have no power to parole any 
person after he h a t been delivered 
to the warden of the pen i tent i ary." 
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It will be noticed unde r Section 3811 that 
it only except s certain felonie s an4 only applies to 
felonie s and not misclemeanor. Section 381 4 reads a s 
follows: 

1 An7 pe.rson confined in jail 
under Judgme nt of conviction 
befor e a justice ot the peace 
may be paroled , his parole t er­
mina te·d and absolute discharge 
gr anted py the court or Judge 
of the court having jurisd1 ction 
of a ppeal s from Justices of the 
peace in crimi nal cases in t he 
count y where in the Justice ren­
dering the Judgment re si des , ln 
the aame manner and subject to 
the same r estrictions as 1f suoh 
person had been convicted i n aa1d 
court.• 

0 

Under this section the Circuit J udge has the power 
to parole a defendant, who has been cCftvicted before a Justice 
or tbe Peace. section ~810 partly reads a s follows: 

•The courts named in aection 3809 ot 
~his article. or the Judge ther eof in 
vacation, sub ject to the r e str iction• 
hereinafter provided, may , l n their 
discretion, when satisfied that any 
person against whom a fine has been 
assessed or a Ja il sentence i muosed 
by s ai d court. or a ny per son actually 
confined i n Jail under Judpent of a 
j ustice of the peace . or sentenced to 
t .. e sta t e 1ndustr1al home for girls, or 
to the Miesouri training school t or boys, 
will, i f per mitted to go a-t large, no-. 
again ~rio l ate the l aw.. parole such per­
son and permit him or her to go at 
lar~e upon such conditlo~s and under 
such r e strictions as the court or 
Jud-::e granting the parole shall see 
fit to 1mpose * * • * • 

-
Under Section 3810, the court after a narole ha c been 

granted and r evoked, may grant a second parole upon t he papent 
of all . costs in the case. 
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-You will notice t ha t . und~r Section 3813 of the Re-
vised Statutes of M1ssour1 1929, it ref ers to Section 3811• 
whiCh covers a punis hment by 1mpr1 onment i n the state pe ni­
tentiar y only . In setting out the pr ocedure of parole in 
this aection 3813, 1t provi de s tha before granting such 
parole , to re~uire such ~raon, with one or aore sureties, 
t o enter into bond to the state of Missouri i n a sum to be 
fixed by the court, eta. Und~ Section 3810 Revised Statutes 
of Hiasourl 1929, thi s section seta out the procedure for the 
paroling of a person who bas been ;entenced by a jail sentence 
or by an imposed fine only. either by the Circuit Court or a 
Juatice ot the Peace. As 7ou notice ~Y this Sectioa 3Fl0, 
there is no requirement as to aakirtg bond before parole aa 
is aet out 1n Section 3813 of the Revised Sta tutes of Jl1aaouri 
1929. 

Under Section 3817 of the Re vised Statutes of Missouri 
1929, this section pr ovides that no per ~on unde r the provisions 
of Section 3810 Shall be gra nted an absolu'e di scharge at an 
earlier period than s.ix months att "' r the dat e of hie parole • 
nor shall such parole be continued tor a longer period than 
two yeB.!' S troa date · of parole , as set out aboye 3810 is the 
section whe re the convi ction imposed a aentenoe to the countr 
Jail or i mposed a fine onl r. Section 3817 f urther provides 
t hat under the provisions of section 3813 no person shall be 
gra1ted an absolute dischar ge at an earlier period than t wo 
:t ears from the date ot his p arole, nor shall such parole continue 
for a longer period than ten yeara. Under this la~ter part 
of section 3817 . it r efer s to Section 3813 where the puni shment 
i mposed by imprisonment i n the sta te penitenti&rJe Seetion 
3818 of the Revised Stat utes of M1saouri 1929 reads a s follows: 

•It shall be the d utr ot the oour' 
i r ant1ng the parole to r equire the 
person paroled to pay or give secur-
1t7 for t he parmen' of all costs that may 
have accrued in the oauae, unless the 
person paroled shall be insolvent and 
unable t o e ither pay sa i d cos t s or tur­
niab security for the same. In the lat­
ter case the costs shall be pa id by 
the sta t e or county a s i n other casws~ 
without such persons being required to 
serve any _time in jail for non-payment 
of fine or coats . Such paymen' of costs 
by the state or count7 Shall not relieve 
such person from llabili t y for the s ame . 
but 1t at anr t1 me before his tinal dis-
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charge he shall become able to pa.J 
said cost e , 1t shall be the dut7 of 
the co urt to r equire saLd cost e to 
be pa14 before granting a di.acharge, 
and said coats when so paid. shall be 
turned into the state or count7 trea­
sury a s the ca se may require. 1 

... 
AA you notice in Section 3818 it specif ically sets oat 

~o r equire the person paroled to p&J or give secur1t.J tor the 
pa_yment of all costs that mq have accrued 1n tu oause, ua­
l ese the person paroled shall be insolvent and uDabl e t ·o either 
pay said coste or . furni eh security f or the aaae . In the l~'ter 
oase the coats shal l be pai d b,y the s'ate or oount7 a s i n other 
cases without such pe~son beins required to ser.e any tiae in 
ja il for non-payme·nt of fine or costs. It also further says 
that the p87JDent of the costs by the state or county ahall not 
relieve such per son from l i ability for the same. but if at &DJ 
time bef ore his final discharge he shall become able to paJ 
said. costs it shall be the d ut7 of the court to require sa id 
coste to oe pai d before the granting or a discharge. Section 
37~ rea4s as follows: 

•It shall be the d uty of the clerk 
ot the court havin~ cr~inal Juris~ 
diction .for the county at the end of 
each term. to issue executions tor all 
t ines imposed, and the costs of con­
viction in criminal oases. during the 
term and remaining unpaid.. whicn shall 
be executed in the same manner a s exe­
cutions in civil cases. and the propert.J 
of the defendant ma7 be seized and sold 
thereon. notwithst anding he •aT be i n 
custody for the same demanA.• 

Under t hi s section it i s the duty of the clerk or 
t he court to issue executions for all fines imposed and the 
costs of conviction 1n crimi nal ~ases. This execut i on may be 
i ssued and the sheriff may make a nolle bona r eturn. Upon 
an execution issued, t he parolee may avail himself of the 
insolvency aot descr i bed /in Artilce 20, Chapter 29 of the 
Revised Statute s of Misaouri 1929 and i n tha t even• he 
will be r elieved of the pa,aen' of &nT crimina l costs . 
The par ole i s not a p ·r t of the criminal oa se and it was 
so hel d in the cas e of state va . Ielley 274 s. W. 731. 
local cita tion 733. where the court said: 
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e. the special judtie ma;r 
he motion tor a new t rial , 

gr~ nt appeal , set t l e the bill ot 
excevtions , etc, Thi s becaus e such 
mat ters ,1 being but procedural steps to 
be t akeiin arriving at the ultimate 
det ermi tion of defendant ' s guilt or 
1nnooen • are so rela ted to the trial 
ot the use a s to be deemed inci-
dent thelreto. But the granting ot a 
parole Has naught to do with tbe asoer­
tainaent ot gui lt or i nnocence. It 
presupposes the defendant• s guUt. 
An application f or parole cannot be 
entertained until after a Judgment 
ot convUotion ha s been r endered 
(sections 4156 and 4157, R. s. 1919) 
~ ~ lu4ament ~ 9ocfme & tinal l ty 
(secti on 4167, R. s. 1919 • ~~apt-
1D& Q( & porole , theref ore, whither 11 
~ dttmf4 & gondit1onal eu&ponsion ~ 
a§ntenoe ~ & condit1ona1 v&fdon ~~ 
~ .QL l.ba trial ~ a. cause which 
cu1m1na.as J..u. a. 1udaent .Qt. ~­
vict1gD. mr 1A lllll m li&J: J.A-
;idt}Qt • No appeal l c..:r troa 
the jud ent entered on the pl eas of 
guil t:r defendant s organ and Burnett. 
II UA t ;anal deteraiootion 2t, lA!. OfU!f • 
When J~e Ing r endered that judgment , 
hi s pow s and duties a s special Judge 
came t o end. Consequently he wa.s 
not t he Judge of the Cape Girardeau 
county circuit court on the 31st da;r 
ot Aug'Ust , 1923, tor &JV purpose 
whatever.• 

CONCLUSION 

In view of t ne above authoritie s 1t i s the opinion 
of t his deps.r tment th t the '-'£~rolee must pa;r the court costs 
where he ha. proper t J t hat 1s subje~t to levy upon an executi on 
but it the pa rolee t ake s advant age of the Insol vency Act . 
de scribed in Article 20 , Chapter 29 of the Revised St at ut es 
ot Misso uri 1929, the state wher e liable mus t p$Y the costs, 
and the county whe re liable mus t pay the cost s . It is further 
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the opi nion of t h i s department th .. t the co ..;rt can not waive 
t he payment of coats except where the pL.rolee takes advantage 
of t he Insolvency Act, and in tha t event the parolee could not 
be incarcerated again tor the pa,ment of sa i d coat. Under 
Section 3730 an execution could be i s sued at any time within 
the Statute of Limitations f or the paJaent of the coats. It 

. ' 

i s further the opini on or this depart ment, t ha t where the costs 
shall be paid by t he st a te or county a s in other cases , w1 thout 
such per s on beinJ r equi red to serve any time in Jail f or non­
payment of fine or costs , ·such p~yment of cost s by the sta t e or 
county shall not r elieve suCh par son from liabilit7 for the eame. 
but a t any time be f ore his t 1nal discharge . if abl e to pa7. t he 
court shall r equire the cost t o be pc.i d before granting a dis­
charge. When the co1ts have been paid i n t h i s manner by the 
parolee, the money should be r eturned to either the state .or 
the count7. i nto the state trea sury or the county trea sur,, 
a s the case may r equire. 

Respectively submitte4. 

W. J. BLirtU 
Assi s tant At t orney General 

APPROVED: 

J. W.. BUFFINGTON 
(Acting) A"t"to1·ney General 

,,7JB : WW 

• 


