CRIMINAL COSTS: " Criminal Clerk should issue
: execution at the end of the
term against parolee who 1s
not protected by the insol-
vency acta.

Oct. 21, 1938 \

[FiLeEn

Mr, Fred ¢, Bollow f//f;é |
- I b ,;‘ i i

Prosecuting Attorney
Shelbina, kMissouri

Dear S5ir:

This 1e to acknowledge receipt of your letter
of October 18, 1938 with reference to costs in & criminal
case, Your letter reads a: follows:

"Wnile there is no dispute that the
trial Judge has a right to grant bench
parol-s, I sm wond ring 1f he may con-
tinue such parole indefinitely without
requiring the defendant to pay the cost.
There has been a presctice in this County
of never r-ocuiring defendants to pay

the cost, andi thus mske thsge costs fall
on the County eventually,

%It has always been my opinion thst no

one could wuive the payment of cost,

1 would therefore like to know whether

or not while a benca p role is in effect
if I have & right, in vacation, to procure
an executlon aund commitment from the
clerk's office agzainst the defendant for
the amount of unp-id cost,"

In accordance with the above request, we first cite
Section 3825 Revised Statutes of Mo., which reads a: follows:

"Whenever any person shall be con-

victed of any erime or misdemeanor

he shall be ac judiged to pay the costs,
and no costs incurred on his part, ex-
cept fees for board, shall be p:id by the
state or ecounty,"
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Under this section, whenever a defendant 1s con-

vieted or pleads guilty to any crime, a Jud ment must be

rendered against him for the costs and under no circum-

stances except as herelnafter set out should the cost be

pald by the state or ecowmty, Shelby county has a popula-

tion according to the lasgt 1930 censue of 11,983, The ‘
power of a judge to parole a defendant 1s governed by Sec- L
tion 3809, Revised Statutes of Mo., 1929, which reads as

follows:

“The Circult and eriminal courts

of this sgtate, and the eourt of
criminal correction of the city

of S¢. Louls, shall have power,

as hereinafter pro.ided, to parole
persons convicted of a violation

of the criminal laws of this state,*

Thie section 3809 was amended by the laws of

1936 page 307, and laws of 1937 page

City of St. Louie and Jackson County,
follows:

. in reference to the —
Seetlion 3811 reads as

*When any person of previous good
character and who shall not have
been previousl, convicted of a
felony, shal be convicted of any
felony except murder, rape (where
the rape charged and the proof shows
sald rape to have been committed by
means of foree, violence or by put-
ting the female in fear of immeclate
injury to her person), arson or rob- £
bery, and lmprisonment in the peni-
tentiary shall be assessed a: the
punishment therefor, and sentence
shall have been pronounced, the
court before whom the convietion

wag had, if satisfled that sueh per-
son, Af permitted to go at large,
would not agailn violate the law, may
in his discretion, by order of record,
parole such person and permit him to
£0 and remain at large until such
parole be terminated as hereinafter
provided: Provided, that the court
ghall have no power to parole any
person after he ha: been delivered
to the warden of the penitentiary,”
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It will be noticed under Section 3811 that
it only excepts certain felonies and only appllies to
felonies and not misdemesnor, Section 3814 reads as
follows:

"Any person confined in jail

under Judgment of eonviction

before & Justice of the peace

may be paroled, hl:s parole ter=-

minated and absolute discharge

granted by the court or Judge

of the court having Jurlsdlection ~
of appeals from Justices of the B -
peace in criminal cases in the

county whercin the Justice ren-

dering the Jjudgment resides, in

the same manner and subject to

the same restrictions as if such

person had been convicted in saild

court,*

Under this section the Circuit Judge has the power
to parole a defendant, who hac been convicted before a Justice
of the Peace, Section 3810 partly reads as follows:

*The courts named in seetion 3809 of
this article, or the Judge thereof in
vacation, subject to the restrictions
hereinafter provided, may, in their
discretion, when satisfled that any
person against whom & fine has been
assessed or a Jall sentence imiosed

by sald eourt, or any person actually
confined in Jall under Judgment of a
Justice of the peace, or gentenced to

t e state industrial home for girls, or
to the lilgsourl training school for boys,
will, if permitted to go at large, not
again violate the law, parole such per-
son and permlt hlm or her to go at
large upon cuch condlit.owus and undsr
cueh restrictions as the court or

Jude granting the parole shall see

fit to impose ™ %

Under Sectlion 3810, the ecourt after a varole ha: been
granted and revoked, may grant a gsecond parole unon the payment

of all costs in the case.
A 47
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You will notice that und:r Section 3813 of the Re-~
vised Statutes of Missourl 1929, 1t refers to Section 3811;
which covers a punishment by imprigonment 1n the st-te peni-
tentiary only, In setting out the procedure of parole in
this section 3813, 1t provides that before granting such
parole, to re ulre such pe rson, with one or more sureties,
to enter Into bond to the state of Missouri in a sum to be
fixed by the court, eta, Under Section 3810 Revised Statutes
of Miesourd 1929, thi: section setas out the procedure for the
paroling of a perscn who has been gentenced by a Jall sentence
or by an imposed fine only, either by the Circult Court or a
Jugtice of the Peace, As you notice by this Sectiom 3710,
there 1s no requirement as to making bond before parolé as
is set out in Section 3813 of the Revised Statutes of Missourl
1929,

Under Section 3817 of the Revised Statutes of Missouri
1929, this seection providez that no per-on und:<r the provisions
of Section 3810 shall be granted an absolute dlscharge at an
earlier period than six months aft-r the date of his parole,
nor shall suech parole be continued for a longer period than
two yea: s from date of parole, as set out above 3810 is the
section where the convietion lmposed a sentence to the ecounty
Jall or imposed a fine only, Seetion 3817 further provides
that under the provislions of Seetion 3813 no person shall be
gra ted an absolute discharge at an earlier period than two
sears from the date of his parole, nor shall such parole continue
for a longer period than ten years, Under thigs latter part
of Section 3817, it refercs to Seetion 3813 where the punishment
imposed imprisonment in the state penitentiary, Sectlon
3818 of the Revliged Statutes of lilssourl 1529 reads as follows:

*It shall be the duty of the court
granting the parole to require the
person paroled to pay or give secur-

ity for the payment of all costs that may
have accrued in the cause, unleggs the
person paroled shall be incolvent and
unable to elther pay sald coste or fur-
nigh security for the same, In the lat-
ter case the coste shall be pald by
the state or county as in other cases
without such persons being required to
serve any tlme in Jall for non-payment
of fine or costs. Such payment of costs
by the statc or county chall not relieve
such person from liabllity for the same,
but if at any time before his final dis-
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charge he ghall become able to pay
gald costs, 1t ghall be the duty of
the cowrt to require sald costs to

be pald before granting a dlscharge,
and sald costs when c=o pald shall Dbe
turned into the state or county trea-
sury as the case mey require,*

As you notice in Sgction 3818 it specifically sets out
to require the person paroled to pay or give security for the
payment of all costs that may have accrued in the cause, un-
less the person paroled shall be insolvent and unable to either
pay sald costs or furnish security for the same, In the latter
case the costs shall be paid by the state or county a= in other
cases without such person being required to serve any time in
Jail for non-payment of fine or costs, It also further says
that the payment of the costs by the state or county shall not
relieve such person fromn lliability for the same, but if at any
time before hls final discharge he shall become able to pay
sald costs it shall be the duty of the court to require saild
costs to ve pald before the granting of a discharge, Section
3730 reads as follows!

"It shall be the duty of the clerk

of the court having criminal Juris-
dlection for the county at the end of
each term, to issue executions for all
fines imposed, and the costs of con-
vietion in eriminal cases, during the
term and remaining unpald, whicn shall
be executed in the same manner az exe-
cutions in civil cases, and the property
of the defendant may be selzed and sold
thereon, notwlthstanding he may be in
custody for the same demand,"

Under this section it 1s the duty of the clerk of
the court to 1ssue executlon: for all fines imposed and the
costs of convietlion in eriminal cases, This execution msy be
iscued and the sheriff may make a nolle bona return, Upon
an executlion 1ssued, the parolee may avall himse<lf of the
insolvency aet deseribed in Artilee 20, “hapter 29 of the
Reviged Statutes of Missouri 1929 and in that event he
will be reclieved of the payment of any criminal costs,

The parole 1s nct a p rt of the eriminsl case and 1t was
so held in the case of state vs, Kelley 274 5, W, 731,
local citation 733, where the court sald:
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“0f course, the speclal Jjud e may

page on {the motion for a new trial,
srent appeal, settle the bill of
exce tions, ete, Thls because such
matters, b-oing but procedural steps to
be taken in arriving at the ultimate
determination of defendant's guilt or
inhocence, are so relatec to the trial
of the use as to be deemed inel-
dent thereto, But the yranting of a
parole has naught to do with the ascer-
tainment of guilt or innocence, It
presupposes the defendant's gulls,

An application for parole cannot be
entertained until after a Judgment

of conviction has been rencered
(sections 4166 and 4157, R, S, 1€19)

mmﬁh?nnha_ a Linsllty
ing of & narole. therefore, mhether 1t

cident + No appeal loy from
the Judgment entered on the pleas of
gullty defendants liorgan and Burnett,

Bt £ nal determination gﬂn..
th:ﬁ? Ing rendered that ?ﬁhg&%h ’

hieg powdrs and duties as speclal Judge
came to end, Consequently he was
not the Judge of the Cape Glrardesu
ecounty circult court on the 3lst day
of Auguut‘ 1923, for any purpose
whatever,

CONCLUGSION

In view of tne above authoritie:z it is the opinion
of thie department th [ the .arolee must pay the court costs
where he ha: propert, that 1s cubject to levy upon an execution
but if the parolee takes advantag: of the Insolvency Act,
described in Article 20, Chapter 29 of the Revised Statutes
of Missouwri 1929, the stat: wher: liable must pay the costs,
and the county where liable must pay the costs, It 1s further
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the opinion of tnils department th:ot the co rt ean not waive

the payment of costs except where the pirolee takes advantage
of the Ipsolvency Act, and in that event the parolee could not
be incarcerated agaln for the payment of sald cost, Under
Section 3730 an execution eould be issucd at any time within
the Statute of Limltations for the payment of the costs, It

1s further the opinlion of this department, thzt where the costs
ghall be pald by the state or county as in other casges, without
gsuch person bein; required to serve any time in Jjail for non-
payment of fine or costs, such p:.yment of costs by the state or
county shall not relleve such p:-rson from liavbility for the same,
but at any time before his final discharge, if able to pzay, the
court shall require the cost to be p 1d before granting a dis-
charge, When the costs have been pald in thie manner by the
parolee, the money should be returned to either the stats or
the county, into the state treasury or the county treasury,

as the case may recuire,

Respectively submitted,

W, J. BURKE
Agsistant Attorney General

APrROVED:

J. W. BUFFINGTON

(Acting) Attorney General
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