_ DEAD/ ANIMALS / REMOVAL OF: A trucker is not JJ.IM.# £0¥ vhe
hauling of swine which are dead of
disease under Sec. 12786, R. S. Mo.
1929,

September 14, 1938 5
q-

Honorable Fred C. 5ollow
Prosecuting iAttorney
Shelbina, Missouri

Dear Sir:

This is to acknowledge receipt of your request
for an opinion from this depariment under date of September
8th, 1938, which is as follows:

"I have noticed articles in the news-
papers where you have handed down an
opinion that & party who did not file
for nomination at the primary, and who
nevertheless received the most votes

for the office by the method of having
his name writtea in on the tlicket was
not in fect nominated, and could only

be elected by having his name writtean
in again in the general elsctioan.

There has been some contention hLere

that this did not apply to such officers
as the Justice of the Peace. And while
I see no reason why the opinion should
not affect all offices, yet I am regquest-
ing that I be furnished with a copy of
the opinion and a statement from your
office whether or not it concerns candi-
dates for the Justice of the Peace. I
would like to have your opinion at an
early date, so that the County Clerk may
be advised as to whether or not such a
party is entitled to have his name placed
on the ticket at the general election.

"4 second problem which I have 1s based
on & proper interpretation of provisions
of Section No. 12786 of the Revised "
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Statutes for 1929. We have a community
sale in this community. This cale has

no regulations requiring swine to be
cholera immunized before they are brought

to the sale. And conseguently this sale

is & means of spreading hog cholera through-
out the community. '

"I have filed an information against a
trader, who sold hogs at the community
sale, and em able %o prove that at seid
time they were affected with the diseasa.

I am not able to prove, nor do I allege in
my information, that the defendent imew the
hogs to be so infected with the disease,
And the ecircumstances are not such as to
charge him with that knowledge,

"The method these traders use, if they

want to dispose of any hogs which may be

sick, is to trade them back and forth be-
tween esch other so that the man whose

name they are last listed in has only owned
them a matter of minutes or hours before

they are sold, thus he cannot be charged

with the knowledge that the hogs wers diseased.
Therefore the guestion resolves itself down to
one of whether or not knowledge on the part of
the defendant that the hogs were diseased,
must be alleged and proved to sustain a con-
vigtion under the provisions of Section No.
12786,

"A further problem which I heve, and which
stands or falls upon the contents of the
seme section of the law, is raised through
the fact that a trucker from the State of
Iowa comes into this community, and hauls
out dead animals over and upon the publie
highwey into the State of Iowa., I am able
to prove that in ons instance he hauled over
the highway swine which had died of disease.
But from reading this seotion of the statute,
it ocours to me that possibly the provisions
refer only to live swine and not to dead
swine.

"I am desirous of stopping this practice, if
at all possible; and as this trucker comes
into this community sometimes as often as
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once or twice a week, I shall urge upon
you to forward me this opinion at your
esarliest convenience, I am awaiting
your advices in the matter before pro-
ceeding further."

I.

In answer to the first question asked in your
request concerning the writing of nemes on the primery
ballot, we ars herein enclosing an opinion rendered by
this office on August 10, 1938, to Mr., H, D, Allison
County Clerk of Buchanan County, St. Joseph, i souri.
This opinion fully covers the first question asked in your
request,

iI.

Under your second problem, seoction 12786, R, S. Mo.
1929, reads as follows:

"That it shall be unlawful for any per-
son to sell or offer for sale any swine
in this state which is infected with

hog cholera, or any other disease; or to
drive on foot, or haul in any wagon or
other conveyance, any such infected swine
along, or across, any public highway; or
across, or over, any unfenced land in
this state; or to suffer eny such in-
fected swine to run at large omn any
common or unfenced lands in this state:
Provided, thet this section shall not be
so construed as to prohibit the movement
of such swine under conditions prescribed
by the state veterinarian, for the pur-
pose of segregation or guarantine.”

All of the cases hold that to obtain a conviction
under an informetion filed under this section, even though
this section as now set out does not contain the word
"knowingly", nevertheless knowledge must be proved either
directly or indirectly. The same rule applies as to cases
bottomed on circumstantial evidence. ‘
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In the case of State v. Krokston, 187 Lo. ADD.
67, 1. c. 69, the court ssid:

"Guilty knowledge does not have to

be established oy affirmative evidence
expressly stating that fact, It may be
inferred from other facts showm,
provided it can reasonably and clearly
be seen to follow therefrom according
to the natursl, usual, and ordinary
experience of men, In such case, the
Jury cen infer mowledge on the part of
defendent, Guilty knowledge is a state
of the mind and frequently it is im-
possible to prove it exeept as a reason~-
able inference to be drawn from all the
facts proved,

Also, at page 71, the court said:-

"The only feature of the casé resting

upon circumstantial evidence is as to

the defendaent's knowledge that the hogs
had cholera, and that dces not rest
entirely on such evidence., But even if
the caese be one of clrcumstantial evidence,
we cannot say the defendant's conviection
viclates the rule, well established in
such cases, that in order to Jjustify a
verdiet of guilty the facts and circum-
stences must be consistent with each other
gnd with the guilt of defendant and incon-
sistent with any reascnable theory of his
innocence.

"The jury have found the defendant guilty.
There wes ample evidence to sustain the
verdict if believed by them, and no re-
versible error appears in the case. The
judgment must, therefore, be affirmed.”

In the case of Wells v. Welch, 205 lio. App. 136,
224 S, W, 120, 1. ¢, 128, the court said:

#"It is now urged that these errors are
harmless on the theory thet our statute
(Laws 1917, page 133) msekes every vendor
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of hogs an absolute werrentor agaeinst

hog cholera or any other disease, latent
or otherwise, afiecting the animals sold.
We concede thet thls statute, tuouugh
eriminal, may be the basls of a civil
action for demages. Thet statute emong
other things makes it 'unlawful for any
person to sell or offer to sell

swine in this state which is infected
with hog cholera, or any other disease.'
Section 1. By 1ts third instruction

the court told the Jury that ell the
plaintiffs needed to prove to recover was
that these hogs were infected with cholers,
or other fatal diseese, at the time of the
sale, Under this instruction, and such is
plaintiff's contention here, the vendor of
hogs is made liable if such hogs subse-
quently prove to heave had a disease,
however incipient or latont at the time,
and regardless of the vendor's knowledge,
or means of knowledge, of such disease,
and regardless of his good falth emnd
exercise of care in avoiding the sale of
diseased hogs. This we think is a too
drastic construction of the statute., For
instence, the seme statute maekes it a mis-
demeanor to drive on foot or haul in a
conveyance any such infected swine along

a public highway. The plaintiffs did this
very thing with these hogs in teking them
home, and, should they be indicted for
violaeting this statute, they would be
surprised to kmow that their lgnorence of
the hogs being diseased, which they es-
teblished in this case, would be unavailing
as a defense to the eriminal charge. Also
by enother sectiom of the same act it is
made a misdemesnor for the owher of dis-
eased hogs to fail to give immediate notice
to owners of adjoining premises of sueh
fact. Suppose the discase is inciplent
only, and so latent that the cwmer by due
care does not know of the iunfection, is he
nevertheless guilty of failing to notify
another of that of which he is excusably
ignorant? It is true that prior statutes
somewhat similar (sections 4864 and 4863)
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uged the word 'knowingly' or 'willfully'
in describing the offemse, but such does
not prove thet the element ol knowledge
end intent is not necessarily implied
here., * * *

"We are not holding that a vendor of

hogs can recklessly shut his eyes to
conditions end symptoms which if investi-
gated would disclose that his hogs are
infected or likely to be so, or that he
can be indifferent or cercsless as to their
belng diseased, and thus hide behind the
shield of ignorance, /A vendor cannot
claim iznorance when reascnable care amnd
caution would disclose the truth,"

In the case of Stete v, liiller, 258 S, W, 34, the
eourt in holding that circumstantiel evidence was suffi-
ciént to prove kmowledge of the disesse of hogs, sald:

"This is a prosecution under an indlet-
ment, based upon section 4264 of the
Revised Statutes of 191¢, for selling and
heuling in & wagomn s2long and across a
public highway 20 hogs cherged to have

veen infected with cholera. The defendant,
@ fermer living north of kexico, in Audrain
ccunty, met, at Mexico, on December 6,
1921, Cherles T. Powell, & loczl buyer and
shipper of live stock, and agreed with him
for the cale of 20 hoge loceted on de-
fendsnt's farm. Two days afterwards,
pursuant to the esreement, deofendant de-
livered the hogs to Powell at l'exico, haul-
ing them to Mexico in & wagon slong the
public highway. The evidence showed that
the hogs were infected with cholera at the
time they were sold. The cruclal lssue at
the trial was whether or not the defendant
had xnowledge of the infected condition of
the hogs at the time lLe sold them. The
cause was tried to a jJury. Though proof
was made of both the offendin§ aots charged
in the indictment, to wit, (1) the selling
of the hogs and (2) the hauling of the hogs
across and along the public highway, only
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one of the offending acts, to wit,

the selling of the hogs, was submitted
to the Jury. by the instructions. The
Jury found the defendant guilty, and
assessed his punishment at & fine of
$10. The defendant appeals,

® K F F K

"The defendent complalns of the follow-
ing instruction given for the state:

"1TIn determining whether the defendant
imew at the time of the sale of the

hogs to Powell that they were infeected
with hog cholera, if you fiad they were
so infected, you are instructed that his
knowledge, if any, thereof need not ba
proven by direct and positive evidence,
but it may be lawfully auad properly in-
ferred by you from all the facts and cir-
cumstances in evidence haviag reference
to and bearing upon and tending to prove
such knowledge, provided sueh evidence is
sufficient to saetisfy you of such knowl-
edge beyond & ressonable doubt.'!

"It is insisted that this iastruction

1s erromeous in thet it omits essential
eilements necessary to meke circumstantial
evidence sufficient foumndation for e econ-
viction, such as thaet the circumstances
relied upon should be consistent with each
other and with defendant's gulilt, and such
as to exclude to a moral certainty every
other reasonable hypothesis but that of
guilt, The iastruction l1ls in form end
substance practically identical with in-
structions approved by our Supreme Court
in numerous cases,

k ok ¥ ok X

"Under this state of Tacts we cannot say
thet there was such a failure of proof

of knowledge on the part of defendent of
the infected condition of his hogs at the
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time he soldé them &s will euthorize
thls court to disturb the verdiiot of
the Jjury. State v. Underwood, 263 ¥o.
877, loc. cit, 685, 173 5. W, 1059.

"Finding no error in the record, the
Commissioner recommends that the Judg-
ment of the circuit court be affirmed.”

CCNCLUSION

In view of the ebove authorities, it is the opinion
of this departmwent thst, under the fscts set out in your
second problem, knowledge on the part of the defendant
that the hogs were diseased must be slleged and provemn to
sustain a conviction under the provisions of Section 12786,

supre,

III.

You further ask whether or not Section 12986, supra,
refers to the hauling of live swine or dead swine,

In construing the intention of the Legislature in
the construction of & statute, one must investigate into
the purpose of the legislation and also should take iato
consideration all of the clauses and words set out in :
said section. Also in construing the intention of the
Legislature in the construction of a statute, ons must
read separate sections of the act which are pari materia.
In construing whether Section 12786, supra, refers to dead
animals, one must also reed Section 12787, R. S. No. 1929.
This section reads as follows:

"That it shall be the duty of the
ovmer, or other person in charce of any
swine which shall die of any diseese,
tc burn the carcass or cercasses on the
premises where death occurred within
twenty-four hours after its death."
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In Section 12786 the lLegislature in setting out
the prohibition of the hauling of diseased swine, infected
with hog cholera or any other diseass, specificelly sets
out the words "drive on foot, or haul in any wagon or
other conveyance, any such infected swinme along, or across,
any public highway." It will be noticed that this part of
Section 12786 does not refer to dead animals, but that
Section 12787 does refer to swine which shall die of any
disease., If it had been the intention of the Legislature
to construe Section 12786 to meesn dead swine, it would
not have been necessary to enact & different section
(Section 12787) in reference to dead swine, but could have
provided for the burning of the carcass in Section 12786.
In construing the purpose of Section 12786 it may be
readily seen that this applies to live animals for the
reason that it mentions about running at large or om
unfenced lands in this state.

In the case of Fischbach Brewing Co. v. City of
St. Louis, 95 S. W. (24) 335, 1. c. 339, the court said:

"A cardinal rule of statutory construc~
tion is to give effect to the legis-
lative intent, where ascertainable;
another is to favor such a construction
which would tend to avoid injustice,
oppression, and absurd and confiscatory
results and be in harmony with the rule
of reason. The benign objectives hereto-
fore pointed out were surely within the
legislative intent as shown by all the
surrounding circumstances covering the
period in which this law was enacted.
Rutter v. Carothers, 223 Fo. 631, 643,
122 S, W. 1056." '

The penalty imposed for the owner of swine in refus-
ing to burn the ecarcass on the premises where death occurred
within twenty-four hours after its death is =s follows
(Section 12791, R. S. Mo, 19829):

"Any person who shall violate any of the
provisions of this article shall be deemed
guilty of a misdemeanor, and upon con-
viction thereof, shall be punished by a
fine of not less than ten dollars, nor
more than fifty dollars.”
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In the case of Holder v. Elms Hotel Co., 92 S. W,
(24) 620, 1. c. 622, 338 Mo. 857, 104 A.L.R. 339, the
court saids:-

"'In construing a statute the legis-
lative intent must be kept in mind, if
it mey be ascertained, and the whole
act, or such portions thereof as are
in pari muteria, should be construed,
together. (Keeney v. VcVoy, 206 Mo.
42, 103 S. W. 946.)'"

CONCLUSION

In view of the above authorities, it is the opinion
of this department in your third problem that Sectiom
12786 only applies to live swine and not dead- swine, but
under 3ection 12787, if the trueker should happen to be.
the owner of a swine which died of any disease, and he did
not burn it on the premises where the death occurred within
twenty-four hours after its death, he would be subject to
prosecution under Section 12787. This section also could
be enforced against any owner of swine which have died of
any disease and were not burned on the premises of the
owner where the death occurred within twenty-four hours
after their death, In this case it would be necessary
to 2llege in the informetion thaet the swine died of a

disease.

Respectfully submitted

W. J. BURKE

Assistant attorney General
APPROVED:
J. B, TAYLOR

(Acting) Attorney General



