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ORDIINAL LAW ) s.~t1en •166 R.S. K1aaour1 1929 include• 
oBSCENE PUBLICA~IONS ) publications about all persona whether 

rea1 or ~ginary. 

November 28, 1938 

- --- .# 

r 1 LED 

Mr. Oliver Bl ackinton 
914 International Office Bldg. 
Chestnut Street a t Eighth 
St . Louis, Missouri 

Dear Sir l 

This is 1n reply to yours or recent date requesting 
an opinion on the tollow1ng question& 

"We have been informed by certain 
parties that the wording in Sec tion 
4266 restricts prosecution to cases 
where actual ,and living persons are 
involved and written about and that 
if the partie s mentioned in stories 
are tictit ioua or non- existent that 
the Statute does not apply. " 

The Secti on t o which you refer is 4266 R. s . Mi s souri 
1929 , which provides as tollows t 

"Ever y person or persons who shall, 
with in t h is state , engage in the 
business of editing, publishing or 
ddssemi nating any newspaper , pamphlet , 
magazine, or any printed paper, devoted 
mainly to the publication of scandals, 
whor1ngs, lechery, assignations, in­
trigues between men and women, and 
~oral conduct of per sona, or any 
person or per s ons who shall knowi ngly 
have in his or her posae·asion for sale , 
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or shall keep for s ale , or expose for 
sale, or distribute, or in any way 
assist in the sale, or shall gratuitously 
distribute or give away , any such news­
paper, pamphlet , magazine or printed 
paper in this s tate; shall be deemed 
guilty of a f elony, and on conviction 
thereof, shall be punished by i prison­
ment in the pen i tentiary for a term of 
not less than two nor mor e than f1Te 
years . " 

Your request goes to the question of whether or not 
the publication mentioned in the foregoing seetion must Qe 
about ac ta and conducts of persons who are real or of persons 
who are fictitious . From an examination of this section it 
seems that the lawmakers were s triki ng at t hose who edited, 
published or diss~1nated any newspaper, magazine or printed 
paper devoted to publishing the scandal, e t c . , named in that 
section. The section does not limit the aets of persons '~itten 
about to actual or l i ving persons , and from a reading of the 
enti re section it does not appear that it was so inte nded. 
By limiting this section to actual or living persona only it 
would not be giving the section the construction that it 
should have . Thi s seet:.ion i s quite plain 1n 1 ts l anguage and 
if the pl'Ovis i ona in 1t only applied to stories written about 
actual or living persona then the purposes for which the law 
was enacted have ta1l•d tor libe reason the pr ohibited arti·clea 
may be written about f1ctit ~ous persona and have the same 
effect as if written about actual or l i ving persona. 

In Volume 46 C. J . P• 861 , Section 17 , 1n discussing 
the rule of law simil ar to the one here in question, it i s said: 

"Some s t atutes prohibit the publication 
and aale of newspapers devoted largely 
to t he publication of scandals and 
a ccounts of lecherous and imn:toral eon-
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duct, or the exhibiti on and dis­
tribu-tion to minora o~ pub~icationa 
largel y devoted to the publication 
of crimi nal news and atorlea ot crime . 
The gist of the of fense ia the mass~ 
OT"t eae liimo-re:'l!t!ea lnonepubi lcaon 
tor circUla tion; and demand• that the 
paper shall be mainly or l ar gely deYoted 
to t he publication of such matterJ* * *" 

We find une Missouri ease, namely, s tate va . VanWye, 
13o Mo . 231• wherein the de:fendant was char ged w1 th a violation 
of this statute. We have examined the information 1n that 
caae and find that the charge in the information did not require 
the publica·ti-on to be about ·any peraon actual or living, but 
it referred to the wrongfUl acta between men and women, not 
naming any particular per sons . It i s quite evident trom this 
case that actual and living persons need not be the ones about 
which such pnblieationa are issued and circulated. 

In Volume •a C. J . P• 858• Sect ion 19 , t he test of 
obscenity 1a given 1n the toll owing language a 

"The test which determines the obscenity 
or indecency of a publication ia the 
tendency of the matter to deprave and 
corrupt the moral.a of those whose minds 
are open to such intluencea, and into 
whoae bands auch a publication may tall. 
The question does not depend upon ita 
being true or :false . • · 

In Volume 76 A.L. R. P • 1100,. t he case of Commonwealth 
vs . Landis , 8 Phila. (Pa. ) 453, i s quoted aa ·r ollowaz 

"The obscenity of a book, alleged to Qe 
an obscene l~bel, is not affected by 
the truth or s oient1tic. accuracy ot tne 
statements contained therein. but the 
char acter o:f t he publication as obscene 
or ot herwise is to be det ermined by ita 
tendency to 1n f1ame the pe.saions and 
debauch society." 
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In Commonwealth vs . ca loway, Manager , 171 Ky . 521 , 
it is saidz 

"The test which determines t he 
obscenity or i ndecency of a publication 
i s t he tendency of t h e matter to deprave 
and corrupt the morals of t hose whose 
mi nds are open to such in£luence and 
i nto whose hands such a publication 
may fal.l. " 

It se6ms t hat t he teat of obscenity in cases under 
Section 4266 , supra , is ~ot the t rut h or falsity of the names 
of t he part ies written about but the character of the articl e 
i s the determin i ng feature . 

CONCLUSION 

From the foregoing it is the opinion of this Department 
that the wording 1n Section 4266 R. S. U1saouri 1929 , does not 
restrict prose~utiona to cases whe~e actual and l iving persons 
are involved and written about , but t hat t he part tes ment ioned 
in such stories may be fictit i ous or non-existent, and i f the 
tendency of the s tory is to deprave and corrupt t he morals of 
t hose whose minds are open t o such influence and into whose 
hands suoh a publication may fall, then there is a violation 
of the foregoing statute. 

APPROVED': 

ROY McKITTRICK 
Attorney General 

T\VBzJOI 

Respectfully submitted, 

TYRE W. BP'RTOU 
Assi stant Attorney General 
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