
GRIMINAL PROCEDURE: Recognizance of witnesses taken by justice 
of the peace in a felony case should be RECOGNIZANCE OF WI TNESS: 

JUSTICE OF THE PEACE for appearance of witness in circuit court 
and in case such witness refuses to give 
such recognizance and is committed, he 
should only be held under such order of 
commitment of the justice until the day h! 
is required to appear in circuit court after 

June 3 , 1938 which time the recogni~ce for 
appearance should be required 
by the circuit court. 

Mr. Er nest Binnicker , 
Assistant Prosecuting Attorney, 
Buchanan County , 
St. Joseph, Missouri. 

Dear Sirz 

This is in reply to yours of June 1, 1938 request-
ing an off icial opinion based upon the following l etter: 

"Followi ng is a sta tement of facts 
relating to a certain crtminal case 
now pending in the Ci rcuit Court of 
Buchanan County, Mi s souri : 

Virginia Homan and Fred Mead were 
charged by a felony compla int, filed 
in t h e justice court, with murder in 
the l s t degree. The prel iminary 
hearing was held sometime during the 
month of February, 1938 . Upon Com­
pl etion of t he t estLmony t he case of 
Vir ginia Homan was certified to the 
May, 1938 term and Mead was discharged. 
At t he request of Mr. Hoffman, prose­
cuting attorney, Mead was placed under 
bond of $5,000 to appear on the first 
day of t he May, 1938 t erm as a material 
w1 tness . During the pr esent May t erm 
the case of Virginia Homan was continued 
to the October term upon t he instance 
of t h e state because of the absence of 
a very material witness. I might say 
t hat Mead is confined i n j ail upon a 
failure to furnish said bond. 
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Mr.. Ernest Binnicker June 3 , 1938 

I woul d like to know if bond for 
Mead as a mater ial wi tness Should 
be set by the Circuit Judge. or 1f 
the bond set by the Jus tice is a 
continuing bond. and if he can be 
held in jail upon hie failure to 
f urnish said bond." 

From your request i t appears t hat Fred Mead who 
was a mater ial witness for the state 1n the case of State 
v. Homan. was co~tted to jail by tne justice who held 
the prel imJ.nary exam1.nat1on because t he wi tness refUsed 
to enter i nto a recognizance for his appearance as a 
witness to the May, 1 938 term of your circuit court . 

Section 3483, ~. s . Mo . 1 929 provides as fol l ows: 

"If it appear that a felony has 
been committed. and that t here is 
probable cause to believe the 
prisoner guilty thereof , tne magis­
trate shall b1nd, by recognizance, 
t he prosecutor, and all ma~erial 
witnesses against su ch prisoner, to 
appear and testi fy before the court 
having cognizance of the off ense • 
on such day as the prosecuting attor­
ney shall designate in writing duly 
filed w1. th the magistrate at the time, 
and not to depart auch court without 
leave." 

And Section 3485, R. S. Mo . 1929 provides as follows: 

"If any witness so r equLred to enter 
into a recognizance refUse to com­
ply w1 th such order, the magistrate 
may commit him or her to prison unti l 
he or she comply Yli th such order or 
be otherwise discharged according t o 
law." • 

We a re assuming t hat the justice of the peace in 
committing Mead for refusing to enter i nto a recognizance 



Mr. Ernest Binnioker June 3 • 1938 

We are ass~ that the justice of t he peace in 
committing Mead for rerusing to enter into a recognizance 
for hi s a ppearance at the May term. executed the proper 
commitment papers and delivered them to the sheriff whose 
duty it was then to hold the witness until the May term 
of your circuit court unless the witness enter ed into the 
recognizance- for his appearance as required by t he order 
of the justice. · 

These acta of the statute insofar as they deprive 
the person of his liberty should have a strict construction . 

Volume 70• Corpus Juri s. page 65• section 59, pro­
vides as follows: 

"* * * * * Except where the statute 
requires, or permits the court to 
require, suretie s to be turnished. 
t he personal recognizance of the 
witness must be accepted. The re­
cognizance must aolmowledge an in­
debtedness to the state. or people . 
mention the offense charged and as 
to whiCh the witness is to testify, 
and desiFsa te the time at which t he 
irtness s to appear ."* * * * * * * 

At section 60,. page 66 of said Volume Corpus Juris, 
it is provided as follows: 

"Where a witness in a crimi nal case 
is lawfully directed to give a re­
cognizance or bail for his a ppear­
ance at t he trial, and fails or re­
fuses so to do, he may ordinaril y , 
under the statutes providing f or 
recognizances or s ecur i t y, be commd t­
ted to jail, a nd held in custody , 
for not more t han a reasonable time , 
to insure t hat he will be present to 
t estify,"* * * * * * * * * * * * * 

If the prosecuting attorney desired t ha t t his wit­
ness be required to appe ar in the circuit court at the 
t ime the case was to be ca1led ht t he next term, it was 
his du ty to designate in writing the day he desi res the 
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Mr. Ernest Binnicker -4- June 3 , 1 938 

appea ran ce of the witness- and the justice of the peace 
shoul.d take the recognizance of the witness for h i s 
appearance on that day and t hat he would not depart with­
out leave of court. When that day c~e and the witness, 
being in the custody of the sheriff tor faiiure to enter 
the recognizance required by the justice of the peace, 
is taken into cou rt, then the requirement of the justice 
as to the appearance of the witness has been met . I f 
the case is not tried on that date or is continued, if 
the presence of the witness is desired at a later date 
the judge of the circuit court may require him to enter 
into a r e cognizan ce as is provi ded by Section 3656 , R.s. 
Mo. 1929 whieh is as follows& 

"Vlhenever a or~nal case shall be 
continued, all the witnesses in 
attendance shall be called by the 
court_ and as many of them as the 
parties may desi re shall be required 
to enter into recognizance for t heir 
appearance on the day of the next 
term on whiah such case shall be s e t 
for trial~ - whieh day shall be fixed 
and designated by the court at the 
time the continuance is granted; and 
if any such witness shall fail to 
appear in said court when so called, 
f.or the purpose of being recognized, 
such witness shall forfeit all his 
fees as witness in such cause, and 
may be compelled to appear by attach­
ment.n 

Said Sections 3483, 3485 and 3656, very clearly 
set out the procedur e to be followed . to enforce the appear­
ance of witnesses in arimihal oases. 

Said Section 3483 by the words at t he end of the 
section,"and not to depart such court wi thout lea ve", seems 
to indicate that it waa the intention of the lawmakers that 
the recogniza.n ae provided for is a continuing obligation 
and we would so hold• we re it not for the provisions of 
said Section 3656 . This section specifically provides for 
a recognizance of a witness in the circuit court if t h e 
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Mr. Ernest Binnioker - 5- June 5~ 1938 

case is continued and t he order of t he jus tice court is 
t hen no l onger bindi ng upon t he wi tness . 

CONCLUSION 

It is ~ therefore~ t h e opinion or t hi s department 
that a justice of the peace who requires witnesses in 
a criminal case to en ter into a recognizance for their 
appear~ce in circuit cour~~ can only requ~e that the 
witness appear in the circui t court on the day that the 
prosecuting a t t orney designates in writing, and ir said 
witness appears on that date, t he requirements of the 
justice or t h e peace recogni zance have been me t and the 
witness is t he reby discharged from the recognizance and 
shoul d be r eleased if confined. · 

We are further of the opi nion that any recognizance 
requir ed after the date f ixed by the jus tice when he binds 
the defendant over to the circuit court should be fixed 
by t he circui t ,court . 

Respe ctfUlly submitted, 

TYRE W. BURTON 
Assistant Att orney General 

APPROVED: 

J~ E. TAYLOR 
(Acting ) Attorney General 

TWB: DA 
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