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COUNTI ES ) 
r~iA'l'ERIAL RELIEF ) 

Contr acts of a county beyond 
statut or y power s are void . 

January 31, 1~38 
•' 

I 

Honor able Ray Bennett 
l'r esidi nc Judg e 
Count y Court 
Kirksville , li1issouri 

Lear 0ir : 

FILED 

\.e acknowledt e your r equest for t~n opi nion 
dated Januar y 7 , 1 938 , wluch r eads as f o l lows : 

"\'ie , t he Coilllty Court of Adair Coilllty , 
Li s souri , are r e<tuestinc your opinlon 
n s to th~ le t a l i t y of the encl osed 
ac;reement. 

" In a few c ases , we have made t hi s 
type of a t:;r eement \'J i th certai n resi ­
dents of Adair County . As indicated 
i n t he sam1Jle enclo s ed , we agr eed t o 
t;i ve c ertain c are in return for t he 
transfer of proper ty by these i n ­
dividuals to the County . 

"\.e are aski l'lt_, your opinion on this 
matter so tha t we v:i l l know what 
action to t ake i n si~milar situa t i ons 
in t he future . " 

t e a.cknowledc e a l so the receip t of t he contract 
betv.een the Coilllty Court of J.dair Coilllty and I:a.rtha h , 
dishop , whic h ,.,e s et out in s ubst ance h ereaft e r . 

Articl e VI , Section 36 of t he I.,i ssouri t;onsti­
tution provides : 

, 
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" In each c ount:y thoro shall b e a 
countl' court , which shall )e a court 
of record , a nd Ullt..ll have juris­
dictiOn to tr&nsact a ll county and 
such other bu s i nc su ac n·ay be pre­
scribed by l aw. ~he court shall 
consi~t of one oz· r oro judc os , not 
exceeding t hree , of l.hom the probate 
jud[_ e t' a.y be one , B S 1 uy no f)rovided 
by l aw. tl • 

Section 2962 , h . ~ . 1.0 . 1~29 , provides in part : 

" No county, city , to\'n , v1llo.0 e , 
school tm.nshi.J , rc-hool c...i strlct 
or oti,f r : unici.t ~. 1 cor.,Jor nt ion slwll 
. toke t.nJ' contr t-ct , unlesc the same 
shall oe lithin tho scove of its 
po\ ers or be ex~rossly ~uthorized by 
l aw , ·.~·~ " 

Section 12953 , H. ~ . 1.o . 1~2~ I-r ovidea : 

"The county court of e a ch c ounty , on 
the knowledc e of the jud(\OS of such 
tribunal, or nny of them , or on the 
i nfor •p t ion of o.ny justice of the 
p ence of the c ounty in which any 
p erson entitled to t he benefit of 
the .t rovisions of t his article r e ­
sides , shall fror: tir e t o time , 
and r. s oft en and for a s l onr a time 
a s 1 ay be necesro.ry , rovide , at the 
e xr ense of tlJB county , for t he re­
l ief , r aintenalice und support of 
such . ersons . " 

Section 12~54 , R. s • . o . 1~29 ~rovides : 

" 'lhe county court shall a t all times 
use its discr etion and t.;r nnt relief 
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to all persons, without r egard to 
·r esidence , who I!<ay require its 
oss:1.stance . " 

Section 12955 , H. s . Lo . 1 g29 pr ovides : 

" The county court of t .t.1e .~,_)roper county 
shall allow such sum as it shal l think 
r easonaol e , for the funer~l expenses 
of any p erson who shall d ie within 
the county without means to f-UY such 
funeral expenses •. " 

Sec tion 1 2956, H. s . I-o . 1 929 pr ovi des: 

" 'l'he sever a l county courts shall have 
power , whenever they r ay think it ex­
pedient , to purcha se or l ease , or may 
purcl~se and lease , an~ t uantity of 
l and in t heir rcs~~ ctive counti es , 
no t exceeding three hundl>ed and t ent y 
acre s , snd r e ceive a conveyanc e to 
the i r count y for the s ame . " 

Under i>rticle VI , Cha.:'t er 1, R. s . t..o . 1 929 , 
the county court t.ay c.lso _~rovide rel ief for needy r:!other s 
and dependent children . 

'l'he t er r .. s of your 11urported legal aereement show 
t ha t it is i n the nature of the annuity insurance contract 
or dinarily sold by insurance companies . By the t erms of 
your propo sed l e5a l o.greeFient , the county of Adair proposes 
to £0 i nto the insur~nce buslness , the second- hand business 
and the real esta te bu s iness , ~ssumine tha t the l aw controllin£ 
county ~0"rts will s anc t i on such projects a s incident to 
contracts p r ovi di ng ma teri al r e lief . Said proposed contract , 
by its conditions , extends beyond the t e rm of the existing 
count y court , proposing t o tie the hRnds of t he succeeding 
county court and de.~:;r i ving the · of t heir .f, roper statuiJory 

, 
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powers . The only statutes whlch we can find touching on 
t he subject matter of such a contract a r e above set out . 

The vita l problem pr esented by your request is 
this: .uoes the statutory power of tho county of i~dair 
t o purchase r eal e s t a t e in the name of t he county~ and 
the duty and power of t he county court t o pr ovide for 
t he r elief , naint enanc e and ::>U.41port of certain aged , 
i nsane , lar,1e , blind and sick .t'ersons , and the statutory 
power to ~rovide for certain needy mother s and certain 
dependent children, n..ean that the count y court of Adair 
C.ounty c an, as second .t'arty , ent er into an ac;r eet.ent 
with one of those unfor tunat e , yet above described per­
sons elit;i ole t o relief , as 1 arty of the s econd ~art , 
v-·i.ererJy such e l i t: iule _fJerson owninL so:...e real estate , 
f ur niture , househol d goods and per '"'onal belon&ings , 
"acr ees and does convey" said real esta t e , f urniture , 
household coods and per::'onal bclon~:.illbS to Adair County , 
r eser villD a l ife estate in said .P'O}ierty , and l~dair County , 
a s second party , then BL;.r ees to accept such a conveyance , 
and i n cons ider ati on of such conveyance ocr ecs to furnish 
board , r oor , lodLi nb ru~d necessary care up to ( 10. 00 per 
month durin.., tho lifeti me of the .first party, deducting 
all old age pension benefits , if any, ~nd then payi~ t he 
funeral ex1 enses &.ft er death, and rcpairin~ , maint aining 
and keepinL all buildi n&s and improve~ents on the real estate , 
aud finally permit second 1- arty to use all personal prop­
erty durint- his or her lifet1me1 

The courts ar e slow to ililpl y power i n a county 
court not expr essl y ~iven by l egislative act . In the c a se 
of Bl ades v s . Hawkins , 144 s . · .. . 1198, 240 L:o . 1 8 7, l . c . 195 , 
the court said: 

" 'l'he more · i mportant pr oposition, and 
t he one chiefly controverted, is as to 
the po\Yer of the county court to employ 
an expert account cnt to audit the pub­
lic r ecords and t he accounts of pr esent 
and prior of f icials. Its power to do 
so must be found in some express etatu­
t ory ~ant, or else implied as essential 
t o the 11r ope r execution of pol era ex­
pr essly zranted or duti es expressl y 1m-
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posed . Section 6759 , Revised Statutes 
1899 , prohibits counties and ot her mu­
nicipal bodi e s from makinG any con­
tracts not \':1 thin t ho scop e of the 
powers of the municipality or expressly 
author ized by l aw. 'l'hio J?rovision is 
but declaratory of the corwon law; for 
the~e public corpor t .. tions never have 
been deemed to ? Osse ss authority to 
~ontract , or do Hny other act , unle ss 
the pO\':'er was Gr ant ed ·ey statute or 
could be i njlied be cuuse necessary 
and i ncidental t o the cue perfol'! nnce 
of ~owers gr an ted or duties enjoined . 
This doctrine aL~lies t o county courts 
and cotnP,issioners , as 'ell a s to the 
eoverning bodi e s ot o ther subordinate 
politica l corpor a tions . ·:<- ~-~- There is 
in our statutes no Lr ant of authority 
to a county cuurt t o 8II .:>l oy an e;,r;p ert 
to r udi t and exandne the books and m ­
counts of the county and its off icers . 
Henc e , if thi s aut horitJ exi s t ed in 
the present i nstf nce , it was because 
t he l aw im1.1 lied it c s e ssentia l to the 
due exercise of poweps specifically 
ves t ed in the county court by statute 
or the perforr .. ance of a duty specifically 
required of s c i d tribunals . 1he courts 
aro conservative in ir.11,.1 l J' i ng powers not 
expr e ssl y Given. One limitation i mposed 
by law on those i mplica tions is that no 
po,•er ,. i l l be ir~ ~- lied t o bolons to a pub­
l i c corporati on unles s it is COBnate to 
the purpose f or which t he cor~oration 
was created. ** " 

In the cc se of Y.inc vs . nrie s County, 249 
S. V . • 418; 297 1 o . 488 , l . c . 496 , the court s s id: 

"It has been held unifor nly that county 
courts are not the ~eneral agents of the 

.. 
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counties , or ot t he St ate . 'l'heir powers 
ar e limited c..nd defined by law. They 
he. ve onl;y such author i t y as 1 a e.xpre a s ly 
LT~nted therr. by st~tute . ** 'l his is 
qualif i ed by t he rule that the express 
errnt of power c arries with it such 
im~lied ~o~ere as ar e necessary to c arry 
out or •eke ef£ectu~l the purposes of 
the authority expres~ly ~ranted . ~* 

"In this case there is no claim that 
there \,es s.ny stL tute which e x.t"r escly 
ca" e to the county court l·O'hCr to em­
ploy the _pl aintiff i11 the c spr..city 
hc-Jre involved. If such _.or,er existed 
ct r ll it must oo looked for among 
those pol· ers which c nn be 1m_ lied only 
rs bei~ e~s~n'Li&l t o ef~ectunte the 
J;:urf.-ose ·r1 anife:..etea in &n oxp1~ess po,,cr 
or duty , conferred , or imposed upon 
the county court oy stotute . .U such 
s .t-ower existed 1 t DtUSt be one r e l atec' 
t o the suojec,t ?tith which the court 
was attenptin~ to deal, ar1d necessary 
to oe exel,cisecl b~ t he:. court in the di s ­
chi r be of a duty imposed by la: upon 
tb.Elt body. ~ " 

In the c ase of !Je:;ylcss vo . Uibba , 258 &. \J . 590 , 
2 51 Lo . 492, l . c . 506, the court said: 

"'J.'his court' in m.n erous cases , ha s rc­
~eatedly held , that the county cour ts 
of the rt.spective counties of the St&t e 
ar e not the l enernl a~ents of the 
counties of tho Stat e . 'l'hey are 
court:: of lir i ten j urisdictions , w1 th 
:LJ0' ere wel l definod and lini ted Dy the 
J.8. wo of the State.; L.nd as has neen 
·well s aid , the s tatutes of the ftate 
constitute their i. ~ l~r&.nt of e. uthor i ty , 
and vnon they oct outside uf and be ­
yond thelr str tutory author ity , their 
actL are null and voi d . 

. . 
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COH~LUSIOU 

The t,onstitution o.oove G.Uoted c.uoted creates 
the county court P:J a body t o talc care of "county busi­
ness" , . and roction 2962 , SU.J:..'ra , , ec-ns that th~ county as 
a lovermncntr:l L)usinesc t.gent , hl'I S onl;, such !>O't ers e s 
are e.xpros~ 1;- i ven or noces~~~ rily 1r r lied i n statute s 
constitutionally enaotf'd , and the court so hel d in the 
J lades c ase , s~ra , } &LordLss o£ tny benefi t to the 
county or any v~lue received uy the co,mty, ~e oust ap­
p ly the abovo rule uf law in t h i s 11atter . 

The sta tutes al)oVe quo t ed n..eke it county busi­
nes s t o !•rovice l a t orial r e llel. to certain unfortunate 
per cons . It is a l s0 count~ ousiness to purchaoc reel 
esta t e in the nc.me of the county . ..e f ind no statute 
eX}_;r essl y i vin~ the countJ- o ,or to execvtc t he p r o­
po:Jed &&r e{:;r ent , to excu .. n~e sterial relief for the 
real est a t e b.nd househol d Loads , etc . of an'J 1 ... erao·n . 
If the count:, could <lo thl:J , lt ls bec.uoe such an acr ee­
nrent is in th<- sco,to~ e of tho county court • s owers neces­
sar:l.ly i n:1,liad fror statutor~ JO\ era expresolJ r i ven. 

~ c o.ssur e t hat l,er c~no lii th r eo.l estate o.nd 
household -o~cr , otc . \-ho a1..l:s f( r c torirl rel ief , nre 
o t herwise quelifio<l . Unleso qunlified , t he county court 
has no busines$ w1 th tht~n . · i tL.out consid<:;rillt., the pur­
por ted c ontract by tho ;f'r(;st icl uf ... ublio 1 ol icy, we 
f ell to understand how ~trifJJ lin~ such P r'isorah l e crea ture 
of ov·ner ::-hip <.,.f all earthly h clol1.£ i n .... c and in the nature 
of things reat.:ez·. bel en, ill[.e , could httve been intended 
by t he Lecislatuh under lln:i r:.atcrial relief rtntutc 
t_iving the c ount3 court .!.JO\ e1· t o ._:r o.nt relief • ' e boli eve 
the _.e[.ial ature intended qualified caaes for c ounty r..at erial 
relief t o be cru4ritubl y administer ed unt o , pursuant to 
outright , unqualified n:.a ter1ul donations r l. ther than by 
crafty unchar1taole o.dministr~tion throu~h & controctl~al 
scheme oi' qualifyi~ said L eteri a l relief. 
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'Ihe Lee_isls.ture· din not intend these rel ief 
s t a t utes to be used as a r.sans of excho.rli i ll£ r; a ter ial 
r e.lie1' f or lend , househo l d e:;oods , etc •. 'lhe acquisition 
of such 1 ro1·e1•ty is not necos~or) for an~ county !Jurpoae 
authorizrd bJ- the.. atLiutes . lt is not necessar:, thBt 
Adair County ,o into tn r eol oottate business , the 
second hand business or the insurance uusiness , Lnd es­
pecially s o rb.cn the onlJ authori ty to do so \. culd be 
by sts tutorj ir.lylicaiiona :rrt rec.nonsi.>ly intended by 
the Le~i~laturc . ~he terL t~Llon for h~~ry 1ersone to 
execute such a cont1~c ct \'1 tn the county under duress , 
henc e ~ i thout consii.!0ra tion, ·;ould be &._ pn.l' (..nt on the 
f ace of such O.H q_ree; ont . 

\,e ere of the o_. inion that such a c ontirlt.,ent 
r e lief contrnct as prOJ.•Osed i s abc o lutely .void. 

1 es_'octfull;> eubm.i tted , 

\ l • 1'hi ~ .... \,Yl IS 
J ooictant At torney 0encral 

Al :ROVJ .D : 

J . .L. . 'I' A 'YLvH 
(Acti% ) Attorney vGuenll 


