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FEES: SHERIFFS: For suumoning petit jury and rofVapprehenaion
of fugitives.

June 16, 1937.

AN
Wil J. Al Y&don, - ’) -"f‘-

Clerk, Grundy County Court,
Albany, wissouri.

Dear kir. Yadon:

#e wish to acknowledge your request for an opinion
under dete of June 10, 1937, wherein vou state as follows:

"In a conversation over the telephone
this morning with one of the chief
clerks in your office, he thought

best for us to write for the information
we desire, which is as follows:

"A Petit Jury wvas summoned for the Larch
Term of Circult Court, and the Sheriff
received $8.40 and $40.00 for mileage,
and for summoning twenty-five extra Jurors
% 28¢ each, of which would be $6.85,and
340,00 milesage for that, then the Circuit
Judge excused the Jury until the 26th of
kay, and the Sheriff called them back,
and charged the $8.40 for summoning them,
and $40.00 mileage, and we would like to
know if he should be allowed the same as
he did in the beginning, for the same
Jury when they were only excused by the
Circuit Judge, &nd not dismissed.

"#e would elso like to know if the Sherifrf
should be allowed mileage for the appre-
hension of a fugitive,®
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I.

In reply to your request, we enclose herein « copy
of an opinion rendered by this department to Hon. John A,
Eversole, Frosecuting Attorney of Washington County, wherein
we pointed out that:

“Under the provisions of this section
as we construe it, the Legislative in-
tent was to allow the sheriff §8.40 for
summoning the petit jJury and their
alternates, and in eddition to that
allowance, when recuired to travel in
excess of five miles from the place
where court is held, he should be paid
mileage as provided in said section."”

Section 8775, R, S. lio. 1929, provides for the summoning
of other jurors when the panel is exhausted:

"In all cases, if a panel be exhausted
by challenge or otherwise before the
Jury is sworn, the court shall order
the sheriff or other officer to

summon a sufricient number of other
persons to couplete the jury."

We assume that the panel was exhausted and that it was
necessary to summon twenty~rive extra jurors.

e have examlned Sectiom 11789, k. S. Lo, 1929, relat-
ing to fees of sheriffs and fail to find any provision made for
compensation for such service, and therefore it was apparently
the intention of the Legislature that same be included in the
flat fee of §8.40.

In the case of State ex rel. v. brown, 146 ko. 401,
l. c. 408, 47 S. W. 504, the court in holding that no officer
waes entitled to fees of any kind for any service unless they
were provided for by statute, said:

"It is well settled thet no officer
is entitled to fees of any kind unless
provided for by statute, and being
solely of statutory right, statutes
allowing the same must be strictly
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construed., State ex rel, v.

road, 67 ko. 687; Ggumon v, Lafayette
Coe., 76 lio. 675, In the cuse last
cited it is said: 'IThe right of a
public officer to fees is derived from
the statute., Iie is entitled to no
fees for services he nay perform, as
such offTicer, unless the statute gives
it., Yhen the statute falls to provide
e fee for services he is required to
perform as & public officer, he has no
clein upon the state for compensation
for such services.' Williams v,
Chariton Co., 85 Lio. 645."

However, Section 11789, R, S, lo. 19289, does make
provision "For executing and returnins a special venire facias
esess $2.,00", and "For each mile actually traveled in serving
any venire summons, * * * when served more than five miles from
the place where the court is held, * * * ..... § .10."

Absent such special venire, we are of the opinion that
the sheriff would not be entitled to compensation for summoning
the twenty-five extra jurors, and therefore was not entitled
to nileage.

iI.

Section 8754, k., S. ko. 1929, provides when the jury
list is to be prepared:

"The county court of each county at

a term thereof not less than thirty

days before the commencement of the
circult court or other court having civil
end eriminal jJurisdiction, or civil or
eriminal jurisdiction, shall select
names of not less than four hundred per-
sons having all reaquisite qualifications
of jurors; and the court in selecting
such nemes shall select, as near as
practicable, the same number from each
tovmship in the county according to the
relative population, and shall determine
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how many petit jurors and alternate
petit jurors shall be selected from
each township in sald county and

the namues of such persons and the
township from which they are selected
shall be written on separate slips

of paper of the same size and kind and
all the names so selected from any one
township shall be placed in a box with
a sllding 1id to be provided for that
purpose and thoroughly mixed,"

Under the above section it is contemplated that the
Jury list shall be prepared by the county court of each county
for every teru of court, and we are therefore of the opinion
thet it was the intention of the Leglislature that the "standing
Jury" serve for the full term of court unless the petit jury
shall have been discharged by the court before the end of the
term,

Section 8760, R. S, wo. 1929, provides that whenever
the jury has been discharged, the court may order another petit
Jury at the same terwu or session of sald court:

"Courts having civil and criminel

e Jurisdiction shall have power, when-
ever the grand or petit jury shall
have been discherged, and it shall
become necessary to have another Jjury,
to order and recuire the sheriff, or
other proper officer at the same term
or session of said court, or at any
adjourned or special term of such
court, to summons from the citizens of
the county having the requisite qualifi-
cations for jurors, a new panel of
petit or grand jurors, and to order the
sheriff or other proper officer to
summon a stending petit jury whenever
the county court shall have falled to
select sueh petit Jury; and whenever
a greater number of petit jurors are
required than the regular panel, or in
case any Juror shall fail to attend at
the teru required, the court may order
the sheriff or other proper officer to
summon a sufficient nuuber of jurors
as the occasion may require.”
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We are of the opinion that if the Jury had been dis-
charged .uring the termn of court, and the court had ordered
a new jury, the sheriff would be entitled to the statutory
Tfee of $8.,40 plus mileage, but that if the jury was merely
dismissed for s date certuin, a8 in the instant case, the
sheriff would not be entitled to retain the statutory fee of
¥8.40 nor wmileage.

III.

Section 11792, R. S. Lko. 1929, sets out the mileage
allowed sheriffs for their services in ceriuinal cases:

"Sheriffs, county msrshals or

other officers shall be allowed for
their services in erininal cases and
in all proceedings for contempt or
attachment as follows: Ten cents for
each mile actually traveled in serving
eny venire summons, writ, subpoena

or other order of court when served
more than five miles from the lace
where the court is held: ded,
that such mileage shall nof be cEarged
for more than one witness subpoensed

or venire summone or other t
served in the same cause on the same
trip."”

¥rom the foregoing, we are of the opinion that the
sheriff would not be entitled to any mileage for the apprehension
of a fugitive unless he be in possession of some writ or order
of a court authorizing him to seek out the fugitive.

Respectfully submitted,

AKX WLaSSERMAN
Assistant Attorncy General.
AFPPROVLD:

:t E. Tjin.w'
(Acting) Attorney General.
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