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Honorable Claude T. Wood 
~roaecuting Attorn-., 
.Pulaski Count7 
Wayne srtlle , ll1saour1 

Dear Sir: 

T.bia ia to acknowledge receipt of 7our letter 
of March 19th, relating to .facta with reference to the 
prosecution of one Curtis Locke for various telon1e a com­
mitted in Pulaski Count;y, Mi ssouri. 

In tbe last paragra ph of 7our l etter ;yo~ request 
the opinion of this Department on a question which, it Ye 
understand 70u correctl7, 1~ tbia: Whether or not you may 
prosecute Locke UDder the 8 bab1tual criminal act," Sect1ona 
"-461 and U62, R. s • .llo . 1929, 1n an information or indict­
ment 1n which the principal charge 1a tor tbe pr osecution 
of steal1~ a motor vehicle under the provisions ot sub­
division •(a)• . Section 7786, R. s . o. '1929, wherein the 
penalty ia provided tbat the offender shall be punished by 
imprisonment 1a the Penitenti&r7 for a term not exceeding 
twenty-f ive years. or by confinement in tn. county jail not 
exceeding one 7ear, or by tine not excee~ i l,ooo.oo, or 
b y both aueh r~e and impr~sonaent, where~ tne erincipal 
offense ia wnat Bdght be termed 6 a ~ed felon;y. 

i our inquiry evidently turns on the queation as to 
the conatl"'Uction to be given the f'ollow1ng language, in 
Section 446l,aupra, viz.: 

·~ * aecond. it such subsequent offense 
be such that, upon a f'1ret conviction• 
the of':fender would ~ punJ.ahed by imprison­
ment for a limited ter.m of yeara. then 
such person ahall be punished by imprison­
ment 1n the penitentiary for the longest 
term prescribed upon a conviction tor 
auch first o.ttenaeJ ~ * •• 



Hon. Claude T. Wood -2- hr. 27, 19S7. 

There is no q~&tion but that a proaecution under 
sub-division "(a)", Secti on 7786, supra, is a f'elony UDder 

many decided eases, and, in the event of' the conviction and 
appeal, the a ppeal would be to the Supreme Court ot i asoUJ"i, 
notwithstanding the penalty idillcted might run down to a 
tine or jail aentenee. e do not t1nd tba t the point rai .. d 
by the court in 70ur eaae bas been definitely pasaed on bJ 
our Supreae Court, but we do tiD4 eaaea~Where1n proaecut1ona 
baTe been bad under the •bab1tual criJainal act," where the 
prin~ipal ottenae is wbat a1ght be tel'lll.ed •a mixed .telon;r.• 

In the case ot State Y. k:t'g,. ~ s . w. (2d) 809, 
the proaecution waa under the provisions ot Section 4066, 
R. s. lllo. 1929, stealing chickens 1n the night ti ... , wherein 
the penalty runs down to a jail aentenee and a fine, and the 
o.onvietion 1n thia caae under the 0 babitual criminal act• waa 
a1"t"U..d bJ' the Supreme Court. We find that State v. Compton, 
61 s . w. (24) 967, was a caa·e which waa a prosecution UDde r 
the prov1aiona of Section 4500, R. s . Ko. 1929, tor aelling 
intoxicating liquors, conmonly ca1le4, " moonab1ne~"'corn whiak•;r" 
and •hooch~' wherein the puniahme.nt may be tor not leas 'than 
two yeara in the Penitentiary or by a tine ot i50Q.OO or 
~priaou.ant in the county jail tor a t e r.m of' not leas thaD 
tbr-.ee montha nor more than twe~ ve montha, or both, and .-rein 
t he defendant waa proaecuted UJ:Jder the "habitual cr1m1nal act" 
and received the puniabment a a the-rein provided. 

In v1.ew or theae caae a, we mu.at c onclude tbat a 
pro•ecution JIJ&7 be had under the .,babi tual er1.JD1nal act. • 
notwithatan41ng the tact tbat UD1er. the pr1ne1pa.l charge tM 
purdaO.nt migh t be graded down to a fine or a jail atmtenc•• 
From · the peculiar wording or Seotion 4.0.1, supr.a, 1n tbe 
"babJ. tual criminal act• there may be aOJD.e merit 1n your court' a 
conatruction ot thia atatute. It 1a, however, our opinion that 
a pro .. cution ma7 be maintained under tbe "habitual criminal 
act•, baaed on the a in charge of laroelll' or a mot~ Tehiele, 
under the proY1a1ona or sub-d1v1aion •(a)•, Section 7786• supra. 

Very tl"Uly youra, 

COVELL R. HEWITT 
asiatant Attorney- General 
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